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RIGHT. HON. LORD ELDON, 



LORD HIGH CHANCELLOR, Sfe. ife, 8fc. 



My Lord, 

Th£R£ is no brunch of the Law of Eng- 
land, that exhibits such extraordinary specimens 
of contrariety of opinions, and irreconcileable de- 
cisions as the Bankrupt Law. 

Your Lordship has done much more than any 
of your predecessors, to establish it upon ihcon- 
trovertible and unerring principles— The origin, 
progress, and present practice of the Bankrupt 
Law, therefore, naturally solicits your Lordship's 
patronage. In every instance it has been my 
anxious endeavour, not pnly to state correctly 
what is the present practice; but to examine 
diligently, how far that practice is consistent 
with the origin of the law, or the express decla- 
rations of the legislature. If the result of the 
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17 DEDICATIOir« 

examination should sometimes be at variance 
with your Loidship's judgments ; I am sure that 
the industry exerted in the investigation, will 
meet with your approbation, and my conclu- 
sions, though erroneous, will be viewed with 
candour^ 

I am proud, my Lord, to seize the present 
opportunity to declare, that the obligations I am 
under tb your Lordship's learning, are only 
exceeded by those I owe to your kindness ^and 
&vour. 

I have the honor to be, 
My Lord, 
Your Lordship's 

Most obedient humble servant, 

EDWARD CHRISTIAN. 

Field Court, Gray^a Infh 
March 2dth, 1^12. 



PREFACE- 



TJ^ROM my exp^rienoe as a commissioiier of bankmpt/ 
and from the impcrtance af the subject, I bave been 
induced, as the annotKtqr, to' add extensive notes to 
Sir William Blackstone's Chapter o^oh Bankruptcy ; but 
that chapter, in the last Edition, was printed before the 
49 Geo. 3. c. 121 was passed. 

So nmny important changes were introduced into the 
bankrupt law, by that statute, that I. resolved to reprint 
Sir Wiiiimm Blackstone's Chapter,- with the notes coi?- 
rected, and to prefix to it a short history of the bankrupt 
law* After making some progress in the abridgment 
of the statutes, and the decided cases, upon them; it 
occurred to me, that the statutes themselveSy existing, 
and expired; were the best and most s&tisfactory history 
of the subject. And if all the decisions abridged, were 
subjoined according to their chronological arrangement, 
and observations were made upon them, representing 
which were, or were not, consistent with the statute, 
and which were to be considered the law of the present 
day; I conceived that tfie whole would necessarily com- 
prize a cornplete system of bankrupt law, uniting' both 
theory and practice, which probably would be found 
useful to the profession and the public; and from its 
novelty would avoid, as much as possible,, all rivalry 
with the valuable publications upon the subject now 
extant 
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In examining the statute, the 11 and 12 Geo. 3, of the 
Irish Acts of Parliament, vrbich first introduced the 
bankrupt law into Ireland; I was much pleased to find 
that it was composed of the preceding English statutes, 
and that almost evefy section was verSutim the same as 
some correspondi]3g English section ; and it occurred to 
ine, that it might therefore be introduced, without mate- 
rially enlarging the size of this work. 

The sect "d volume will begin with that statute, and 
where any section is differently expfessed fi^om the 
English statute, it will he given at length ; x>i at least 
tliat part of Ft ^ and wfaere they are exactly the same, as 
they generally are, I shall insert only the man[inal ab«' 
stract, with a reference to the English statute; the Acts 
of Parliament upon Baiikruptcy in Ireland and Engbnd^ 
being almost word for word the same, the sound cbn- 
stroctioa which i^ put upon them, by the ehaacellovi^ 
and jiidges kij one kingdom, oanaot be incorrect in the 
other. 

The eorrespondenoe of the former statutes being so; 
exact, the two gi'eat statutes brought in by Sir Samuel 
Romilly, since the Union, viz. the 46 Geo. 3. c 135^ and 
the 49 Geo.3.c.'121, are e(|ually apfllicftbie to Iretand as 
to England. . 

In tlie dedication, I have observed, that there are more ex- 
traordinary contradictions m the bankmptsystem, tbad in 
any other brfiiteh> of law. The following wcnrk abounds 
with such specimens: I shall here refer only to a few. 
Lord Chancellor Talbot held ill a very^ble judgment, 
that the petitioning creditor's debt must exist pritMrto 
the act of bankruptcy. 

Whilst Lord Hardwicke was Chief Justice ef tbe 
£ing's Bench, there was an appeal to the House of Dords 
against Lord Talbot's deoree, when the eleven judges 
being consulted, were of opinion, that Lord Talbet was 
in an error, and his decree was thereupon reversed. 



I trust I hdye fully demonstrated that Lord Talbot 
wss rights and that the ofHuion of the eleven judges was 
greatly erroneous. See p. 302. 

The whole hilBtory of the law of England^ I aa^ u|b- 
clined to think, cannot produce a similar instance. 

Chief Justice Holt and the court decided that the 
enacting clause of -2 1 Jac. c. I9f s* 7> was xestrainod by 
the preamble. Lord Chancellor Cowper decided the con* 
traiy with gsceat Tehemence; yet Lord Hardwicke and 
Chief Baron Parker, afterwards adopted the judgment- 
of Lord Holt Lord Mansfield and the court of King's 
Bench corrected their error, and established the present 
law. See p. 47. 

Upon the question, whether a man is a trader, who 
makes bricks from the clay of his own laod ; we have 
Lord Tburlow, Lord Mansfield and Judge BuUer on one 
side ; but successfully opposed by Lord Loughborough 
and Lord Ellenborough on the other ; see p. d29« 

Lord Eldon in Exparte Hill oferturned a long series 
of decisions, vi2L that costs incurred after bankruptcy 
in suing for a debt prior to it, might be added tg the debt, 
and might be proved under the commission. One. court 
hairing made such a judgment, it was over apd over 
again adopted by others, till Lord Eldon pronounced it 
to be destitute of all principle and in direct violation of 
the. bankrupt statutes. Seep. 164. ^- 

Ib sncb instances the decisions of the courts are like 
ships at sea, 'which follow one another, without having 
a compass on board. They may chancy to arrive in 
safety at their destined port ; but there is great danger 
that they will all be lost and cast away. Almost every 
p^oS the IbUowing work, will furnish similar iluctua* 
tions of opinion.; I could poiat out many instances in 
former limes, whefe in arguing and deciding the jnost 
important ^juestions in the bankrupt law ; the counsel^ 
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jiidg«65 or* cHaocetlort never oDoe referred to, or tnen** 
tioned, thei^atute, upon which they depended. What 
a learned Chief Justice h^s aptplied to bis predecessor 
might • with equal, truth be applied in innumerable 
insiaoces to other judges and chanceHors^ viz. ** it doe» 
not appear that ^the words of the statute were parti* 
cularly t>resent6d to bis judgment at tbettme.*^ See 
p. 115 post »5 . . ^ 

Lord Coke seems to have bad a just conception of the 
necessity of examining acts of parliament from a reply, 
which he is aatd to bare made to a statesman, who told 
bim that he meant to consult him upon a point of law. 
" If it be common law," said Lord Coke, " I should, be. 
aafaamed, if I could not give you a ready answer; but if 
it be statute^law, I should.be equally ashamed, if I an« 
swered you immediately." 
' The statutes in Lord Coke*s time were very few coiti«» 
pared with their present number. 

Whilst I thus seem to cast a censure upon great and 
illustrious characters, I think it my duty to say that 
there nevmr Wlks a period, when the highest legal depart* 
noents were filled with men, who exercised more diligence 
in research, and more labour in investigation, than the 
present judges of equity and law. 

The statutes being given in chronologiqal order, the 
decisions under eadi. section, naturaUy arrange them* 
selves in the same order ; and w.bece I have observed a 
difference of. opinion, I have stated in every instance, 
the progress of the law to the , last decision ; and have 
added^ after the page of the reporter, the year of our Lord. 

One advantskge, which I hope the practiser and tbe 
student will find in this work> is that when be peruses 

a decision upon any question of bankrupt law^ in Beeie 

» 

Williams, Atkyns, or any other reporter ; if be wishes 
to know whether it is the layv of ily^ {use«ent day^ he wili 
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immediately from the arrangement, tad the method. 
I have pursued,, whether any statute or subsequent; case 
or cases, have made an alteration in the judgment, or 
whether it remains as the law in practice at the present 
time. Where I fail to give that information, the execu^ 
tion does not correspond in that instance with the design ;* 
and where, in any case, I may liarve led others into error, 
I shall make alt the amends and satisfaction in my power 
by the earliest confession and eorrection«of it^ 

I neither wish nor expect to have my own etrors 
spared; for in every part of t\iis work, I have been as 

* 

anxious to point out whatjs erroneous in the judgnients 
of the courts, as what is sound and correct: eripr 
sant^tioned by a great name, has frequently an extensive 
circulation, and continues long an obstruction to the 
ascertainment of the truth. 

.Even the decisions of a Hardwioke must be read with 
caution. His chief errors have already been corrected by 
other oonrts; bat where his judgments are well-founded, 
he. has frequently, in deliv^ing them, advanced proposi* 
tions demonstrably erroneous. These are gMeitfly cit^d 
as of equal authority, with the judgment iti^If upon the 
point in question. Whenevei' I have perceived such 
inaccuracies, I have thought it my duty to. state them. 

-f rofesmng as I do upon eveiy occasion to go up to the 
head ctf the fountaidi^ if in tracing back the stream, I find 
it diverted into an unexpected channel, I hate thought 
it my duty to the.best of my ability to explore atid dis- 
cover its legiti«iiite course : or, to change the metaphor, 
I have' oonsidered every doubtful question of the bafik« 
rupt law, :a9 a mathematical problem, and where I have 
not been satisfied by the solution of others, I have pre- 
sumed to offer my own demonstration, though it may 
perbaps convince very few besides myself ; for such is the 
liability, even of the most cautious and leiirned to make 
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mistakes, that the greatest degree of accuracy consist* 
only in the paucity of errors ; and-^ « 

Qptimus ille, 
Qui minimis urgetur. 

If I have sometimes presumed to -differ from those 
wbo preside in the courts of equity and law, from those 
for whom I entertain the highest reverence, I hope 
they will attribute the difference of opinion to a 2^al 
for tjbe correct administration of justice, and not 
to a captious disposition to oppose authority « or a 
wish to inake an ostentatious display of learning mis- 
ajylied. 

In giving the reasons of the chancellors and.judges» 
I have always endeavoured to do it in their own words, 
at least by citing that sentence, which expresses their 
strongest reason in the clearest manner. Sometimes the 
judgment of the court, consists of a great many reasons 
and authorities, and is incapable of abridgment ; and if it^ 
appears too long for the nature of my work, I have only, 
stated the substance of the conclusion with a general 
reference. 

Under every head, I have interspersed cases, which 
have occurred within my own experience as a com- 
missioner, in which we were obliged to act without the 
assistance of any existing judicial determination. 

These cases have of course no authority, but the 
practice of commissioners g£ bankrupt, which has been 
acquiesced in. 

It has been my earnest endeavour to explain the prin- 
ciple and grounds of every decision, so that practice and 
theory may be united, or that the whole may be studied 
an<) understood as a science. In addition to our know-* 
ledge of the law as it is administered at present ; we may 
be aai4 to be acqua^inted with it as a science, if we caa 
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explain its history and progress, its consistency or incon- 
sistency with moral abstract justice, and with the prin* 
ciples of liberty, sound policy, and good government. 
Our proficiency in it as a science will be in proportion 
to our attainment of that knowledge. 

The system of the bankrupt law now forms the most 
extensive and important branch of the mercantile law 
of the United Kingdom ; and though much has been 
done, it is probable that it is capable of greater improve- 
mient; and I shall feel a pleasing satisfaction, if I should 
have reason to reflect that my labours have not been in 
vain ; hut have contributed in some degree to enabte 
the learned members of my profession to carry the 
English law as a liberal science to a state of still higher 

perfeicJiQai 

EDWARD CHRISTIAN. 

Field Caurtf Grayi*9 Inn, 
March 35th^lSii. 
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Thkre Ipeing a perpetual reference to the ( ^hancellorf 
in the following work; a list oftheKi, since Hel^^of 
Etiz.muy probably be thought useful. ' 

Lord Chancellors^ Lord Keepers, and Lords Commissioners 
6f the^Oreeti' Seat of Great Britain, with the dates of 
their respective appointments, frwn the year 1559. 

I&59. Jan^ Idx . Sir Nicholas Bacon - - Lord Keeper. 

1579. ,Apn) 25. Thomas Bromley - - Lord Chancellor. 

1587. April 29. Sir Christopher Hatton ^ -♦ L<Jrd Chancellor. 

1592. May 28. Sir John Puckering - - Lord Keeper. 

C Sir Thomas Egerton^ It^^Av ' 
1596. May 6. \ M. R. afterward* Lord > j^ 7rT^^\ ' 

I EUesmere , • ^ Lord Chancellor, 

C Sir Francis Bac(Hi - -ll^rd Keeper* 
1616. Mar. 7. ^ afterwards > 

I Lord Verulam * - 3 Lord Chancellor., 

C ^ord Mandeville - - ^ 
•iiicin J Duke of Richmond -f , ,^ 

^^' iEarlPembroke . > lord Commis- 

f Sir Julius Caesar, M. R. ) ''"*°^' 

1621. July 10.^-'";?LSJr'' .^^^'P ^ Lord Keeper, 

C Sir Thomas Coventry , .1 . 
1625. Nov. 1. / afterwards > Lork Keep^^ 

,^ Lord Coventry 3 

1639. Jan. 23. Sir John Finch - . - Lord Keeper^ 

164a Jan. 2a. wSir Edward Lijiteton - Lord Keeper. ' 

1645. Aug. SO. Sir Hichard Lane -' - Lord Keeper. 

1653. Sir Edward Herbert- - - Lord Keeper. 

C Sir Edward Hyde - -T 
1657. Jan. 13. ^ afterwards } Lord Chancellor*. 

Lord Clarendon 
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1667. Aug. 90. Sir Orlando Bridgmm - Lord Keeper. 

1672. Nov. 17. Earl Oi Shaftesbury - - Lord Chancellor. 

C Sir Heueage Finch - *•! Lord Keeper. 

1673. Nov. p. } afterwards > 

.0 f Lord 'Nottingham - - 3 I^rd Chancellor. 

iH C Sir Francis North ^ -^ 
1682. Dec. 20. } afterwards > Lord Keeper. 

I Earl of Guilford - - 3 

1685. Sept. 28. Lord Jefferys - Lord Chancellor. 

Ct9ir JohnMaynaM " ''f ' 
1688. Mar. 1. / Anthony Keck * - t> Lords C*mniis« 

( Seijeant Rawlinson - ) sioners. 

Sir John Trevor' - - j) 
1600. June 3. ^ Sir William Rawlinson - > Lords Commis- 

Sir George Uatchins » 3 . sioners. 

Sir John Somers • •* 1 Lord Keeper. 
1693. March. •{ afterwards > 

Lord Somers - - 3 Lord Chancellor* 

1700. May 21. Sir Nathan Wright - - Lord Keeper. 

C William Cowper, £squire 1 
1705. Oct. 23.? afterwards > Lord Chancellor. 

^ Lord Cowper - - 3 

C Sir Thomas Trevor '\j , ^ _. 
1710. Sep. 25. ) Robert Tracy, Esq. • f Lords Commia- 

/^ John ScNK>p; Esq, ^ «^^^"- 

C Sir Simon Harcourt - - 7 Lord Keeper. 

1710. Oct. 9. I afterwards > 

^Lord Harcourt - ' ' -^ 3 ^^^^ Chancellor. 

1714..Sep. 21: Earl Cowper - - Lord Chancellar. 

C Robert Tracy, Baq, " ?; j^r» 
1718. AprU 16. > Sir John Pratt ^ ^'^' Commi»- 

^ Sir James Montague 

Lord Parker 
1718. May 12. ^ afterwards ^ Lord Chancellor. 

Earl of Macclesfield 
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sioners. 



C Sir Joseph Jekyl, M. R. 1 -^ , , rr..^^.^ 

1725. Jan; 15, } Justice Raymond > *^™ Commis- 

^ Baron Gilbert - A *'°«^«- 

1725. June V Lord King - . Lord Chancellor. 

1733. Not. 29. Lord Talbot - - ' Lord Chancellor. 

Lord Hardwicke 

1737. Feb. 21. .^ afterwards ^ Lord Chancellor. 

Earl Hardwicke - 



( xiv ) 



1756. Nov. 19. 



sioners. ' 



1767. June 30. 

1766. June 30. 
1770. Jan. 17. 

1770. Jan. 21. 

1771. Jan. 23. 
1778. June 3. 

1783. April ft 

1783. Dec. 23« 
1702. June 12. 

1793. Jan. 28. 

1801. April 14. 

1806. Feb. 7. 

1807. April 1. 



Sir J. yj(\\les Lord Chief 

Justice, C. P. 
Mr. Justice 'Wilmot 
Mr. Baron Smythe - - 

Sir Tlobert Henley - - ^ Lord Keeper. 

afterwards 
Earl ef Northington 
Lord Camden 



Lord Chancellor. 
Lord Chancellor. 



The Hon. Charles Yorke Lord Chancellor. 



Mr. Baron Smythe - 
Mr. Justice Bathurst 
Mi:. Justice Aston 

Lord Apsley, after-' 

wards 
Earl Bathurst 

Lord.Thurlow 

Lord Loughborough 
Chief Justice, C. r. 
Mr. Justice Ashurst 
Mr. Baron Kotham 

Lord Thurlow again - 

Lord Chief Baron Eyre 
Mr. Justice Ashurst 
Mr. Justice Wilson 

Lord Loughborough, 

aflerwardft 
Earl Rosslyn 

Lord Eldon 

Lord Erskine •- 

Lord Eldon 



tiOrds Commis* 
sioners. 

Lord Chancellorw 
Lord Chancellor. 

Lords Commis- 
sioners. 

- Lord Chancellor. 

Lords Commis- 
sioners. 

Lord Chancellor. 

Lord Chancellor. 
Lord Chancellor. 
Lord Chancellor. 
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3i & 35 Hen. 8. cap. 4. T54S. 

IX ACT ACAIKST SUCH PEKSONS AS DO MAKE 

1IANKR«PT.V(1) 

VV HERE divers and sundry persons, craftily obtaining Wcambie, 
into their hands great substance of oth^r menVgoods, do 
suddenly flee to parts unknown, or keep their houses, (2) 
not minding to pay or restore to any their creditoi%, their 
duties, but at their own wills and pleasures consume 
debts and the substance obtaiaed by credit of other men, 
for their own pleasure and delicate living, against all rea- 
son, equity, and good conscience : Be it therefore enacted 
by the authority of this present parliament, That the 
Lord Chancellor of EnglaW, or Keeper of the Great 
Seal, the Lord Treasurer, the lyord President, Lord 
Privy Seal; and other of the King's m<ist honourable 
Privy Council, the Chief Justices of either Bench for 
the time being, or three of them at the least, whereof 
the Lord Chancellor or Keeper of the Oreat Seal, Lord 
Treasurer, Lord President, or the Lord Pxi^y Seal, 



(1) See observations upon the derivation and origin 
of the word bankrupt, and the translation of it into JLa<« 
tin, 2 BL Com, 472. 

(2) The two acts of bankruptcy, specified in this sta- 
tute are feeing to parts unknown^ and keeping house^ not 
minding to pay their creditors. Until one of these acts was 
done by the debtor, the Lord Chancellor, the two Chief 
Justices, and the other high officers of state named in the 
statute, had no authority to proceed conformably to the 
provisions of it. These are still continued throughout all 
the subsequent bankrupt statutes to the preseat day, as 
the chief and most general acts of bankruptcy^ 
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Sale* 
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to be one, upon every complaint made to them in writin: 
by any parties grieved, (3) concerning the premises, shall 
have power and authority* by virtue of this act, to take 
by their w^isdoms and discretions, such order and direc- 
tions, as well with the bodies of such offenders aforesaid, 
wheresoever they may be had, or otherwise, as also with 
their lands, tenements, fees, annuities, and offices, which 
they have in fee-simple, fee-tail, term of life, term of years, 
or in the right of their wives, as .much as the interest, 
right, and title of the same offender shall extend or be, and 
may then lawfully be departed with, by. the said offender, 
and also with their money, goods, chattels, wares, mer- 
chandizes, and debts wheresoever they may be found and 
known. And to cause their said lands, tenements, fees, 
annuities, offices, goods, chattels, wares, merchandizes, 
and debts, to be searched, viewed, rented, and appraised, ' 
and to make sale of the said lands, tenements, fees, annui- 
ties, and offices, as much as the same offender may then 
lawfully give, grant, or depart with, or otherwise to order 
the same, for true satisfaction and payment of the said 
creditors ; that is to say, to every of the said creditors, 
a portion, rate and rate like, according to the quantity of 
their debts. And that every direction, order, bargain, sale, 
and other things done by the said lords, authorized as is 
aforesaid, in writing signed with their hands, by autho - 
Tity of this act, shall be good and effectual in the law to 
all intents, constructions, and purposes against the said 
offenders, their lieirs and executors for ever, as though 
the same order, direction, bargain and sale had beenmade 
by the said offender or offenders, at his or their own free 
will and liberty, by writing indented, inrolledin any the 
King's courts of record. 



(3) In this statute a petition by the party grieved was 
necessary. The petition of a creditor, who had a debt 
due.priortotheactof bankruptcy, has been continued 
tjonxthe first existence of the bankrupt law. 

7 
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2. A nd be it also further enacted by the authority afore- 
said. That if after any such act or offence committed, and 
complaint whereof made to the said lords, as is aforesaid^ 
any party grieved concerning the premises, knowing, 
supposing, or suspecting any of the goods, chattels, wares, 
naerchanciizes, or debts of such offender or offenders, to 
be in custody, use, occupying, keeping, or possession of 
any person or persons, or atiy person or persons to be in- 
debted to any such offender orofteuders, do make relation 
thereof to the said lords, to whom authority is given by 
this present act, as is aforesaid, that then the said lords 
shall by virtue hereof have full power and authority to 
send for and convent afore them, by such proeess, ways Process, 
or means, as they shall think contenient, by their dis. 
cretions, all and every such person and persons so known, 
supposed, or suspected to have any such goods, chattels, 
wares, merchandizes, or debts, in his or their custody, use. 
Occupation, keeping, or possession, or supposed or sus- 
pected to be indebted to such offender or offenders: and KxanunatioA. 
upon their appearance, to examine them and every of 
them, as well by their oaths as otherwise, by such waj's and 
means, as the said lords by their discretions shall think 
meet and convenient, for and upon the specialty, certain- 
ty, true declaration, and knowledge, of all and singular 
such goods, chattels, wares, merchandizes, and debts, of 
any such ofi'enders, as be supposed or suspected to be in 
his or their custody, use, occupation, or possession, and of 
all such debts as by them, or any of them, sliall be sup- 
posed or suspected to be owing to any such offender. 
And if any such person or persons upon such examination conctalment; 
do not disclose, plainly declare, and shew thewhole truth 
of such things as he or they shall be examined of, con- 
cerning the premises, then every such person or persons 
so examined, and not declaring the plain and whole truth 
concerning the premises, upon due proof thereof to be 

B2 
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made before the said lords therefore authorized, as is 
aforesaid, by witness, examination, or otherwise, as to 
the same lords shall seem sufficient in that behalf, shall 
lose and forfeit double the value of all such goods, chat- 
tels, wares, merchandizes, and debts by them or any of 
them so concealed, and not wholly and plainly declared 
and shewed ; which forfeitures shall be levied and recover- 
ed by the said lord^, having authority as is aforesaid, 
by such ways and means as to them shall seem requisite 
and convenient. And the same; forfeiture to be distribut- 
ed and employed to and for the satisfaction and payment 
of the debts of the said creditor or creditors, in suchlike 
manner, rate and form, as is above declared concerning 
the ordering of the goods and chattels of the said offenders, 
keeping their houses, or flying to places unknown, as is 
aforesaid. 

3. And be it also further enactfed by the authority afore- 
said. That if after any such person or persons shall keep 
his or their houses, or flee to parts unknown, as is afore- 
said, any person or persons do fraudulently, by covin or 
collusion, claim or demand any debt, duty, or other 
thing, by writing or otherwise, of any such offender or 
offenders, other than such as he or they can and do prove 
to be due by right and conscience, in form aforesaid, be- 
fore the said lords having authority by this present act, 
as is aforesaid, and the same to proceed bonajide, without 
fraud or covin ; that then every such person and persons, 
so craftily demanding or claiming any such debt, duty, or 
other thing, as is aforesaid, shall forfeit and lose double 
a9 much as he or they shall so claim or demand. And 
the same forfeiture to be levied, recovered, and imployed, 
in manner and form as is afore rehearsed. 

a7 And be it also further enacted by the authority afore- 
said. That if any such person or persons, which shall 
keep his or their houses, or flee to parts unknown, as is' 
aforesaid, or intend to delay or defraud their creditors de* 
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ceitfuUy by covin or collusion, suffer or cause any other 
person or persons to recover against him or them any 
debts, goods, chattels, wares, or merchandizes, without 
just cause and title so to do, pTOceeding bona fide^ without 
fraud or covin, that then upon complaint thereof made to 
the said lords having authority by this present act, as is 
aforesaid, the said lords shall have power and authority 
by virtue hereof to convent and call before them the said 
recoverer or recoverers, arid after such fraud, deceit, co- 
vin, or collusion, shall plainly appear, or be duly proved 
before the said lords authorized as is aforesaid, all the 
said goods and chattels of the said offender so recovered, 
shall be chargeable, imployed, ordered, and delivered to- 
ward the payment' of the true and due debts of the 
said creditor, after the manner, form, and rate, as is afore 
specified,, by the discretion of the said lords, having au- 
thority by this present act, the aforesaid false and feigned 
recoveries notwithstanding, so that always such false and 
feigned recoveries shall not be in force, or any execution 
thereby had of or upon any goods, chattels, lands, or tene- 
ments of any such offender or offenders, until such time 
as all bis or their true and due debts and duties shall be 
fully satisfied, contented, and paid to his or their credit 
tors. And nevertheless after that the said true debts and 
duties shall be fully satisfied and paid, as is aforesaid, as 
well the body of the said offender, as his lands, tenements* 
goods, and chattels, shall be charged and liable to the Execution. 
^xecutioQ of the said recovery, according to the tenor, 
force, and effect of the same, 

5. And be it also enacted by the same authority. That Complaint, 
if any such person or persons, which shall be indebted, do 
withdraw himself out of this realm, apd other the King's 
dominions, into any foreign realm, or country, to the in- 
tent thereby to abide and remain, in defraud of his credi- 
tors ; that then upon complaint in writing concerning the 
premises thereof made to the said lords having authority. 



'^'l 
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as is aforesaid, the same lords shall, by virtue and autho- 
rity of this present act, have full power and authority to 

Proclamation, award proclamations to be made in such places as to them 
shall be thought meet and convenient, commanding by 
the same such offender in the King our sovereign lord'§ 
name, to return with all convenient speed into this realm, 
and to yield his body before the said lords, having autho- 
rity as is aforesaid, or one of them. And if the said per- 
son within three months next after he shall have know- 
ledge of such proclamation, or as soon after as he conve- 
niently may, do not repair and yield his body as is afore- 
said, that then the body of all and every such offender 
and offenders, shall be judged, taken, and deemed, to all 
intents and purposes, out of the King's protection, and that 
also all goods, chattels, lands,tenements and debts of every 
such ofRnder shall be by the order and discretion of the 
said lords, imployed and distributed amongst his credi- 
tors equally and indifferently, rate for rate, in like manner 

Aidert* ^^^ foTm as is afore declared. And that also every per- 

son or persons, that shall willingly help to aid,imbezil, or 
convey any such person or persons, their said goods, chat- 
tels,_wares, or merchandizes, out of this realm, and other 
the King's dominions, into any foreign realm or place, 
knowing the said person or persons to depart or withdraw 
themselves, or convey their said goods, chattels, wares, and 
merchandizes, for the cause and intent aforesaid, shall 
. suffer such pains by imprisonment of their bodies, or pay 
such fine to qur sovereign lord the King, his heirs or 
successors, as to the said lords, having authority by vir» 
tue of this present act, shall seem meet and convenient for 
their said offence or offences. 

Creditors. 6. Provided always, and be it enacted by the authority 

aforesaid. That if the creditors of any such offender or 
offenders, which shall keep his or their house or houses, or 
which shall absent or withdraw themselves into places 
Unknown, fop the cause aforesaid^ be not fully satisfied 
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and paid, or otherwise contended, for tbeir debts and du- 
ties, by the ways and means afore specified and declared, 
that then the said creditor and creditors, and every of 
them, shall and may have their remedy for the recovery 
and levying of the residue of the same debts or duties, 

w 

whereof they shall not be fully satisfied and paid, or 
otherwise contented, in form aforesaid, against the said 
offender or offenders, in like manner and form as they 
should or might have had, before the making of this act. 
And that the said creditor and creditors, and every of 
them, shall be only barred and excluded, by virtue of this 
act, of and for all and every such part and portion of the 
said debts and duties, as shall be paid, satisfied, distribu- 
ted, or delivered unto him or them by the said lords, 
having authority as is aforesaid, and of no more portion 
or parcel thereof, any thing herein specified, that may be 
taken or construed to the contrary notwithstanding. (4) 



(4) By this statute the description of a. bankrupt was 
not confined to a trader, but every debtor who had com- 
mitted one of the acts of bankruptcy specified, might 
have been proceeded against as a bankrupt, and his pro- 
perty might have been equally distributed among all his 
creditors. The lords, as they are called, bad their au- 
thority to act from the statute, not from any commis- 
sion. 

This statute continued alone for twenty-eight years, 
but I have not found a sins^le case in the books upon the 
construction of any part of it. It is the foundation of the 
whole system of the bankrupt law; and the chief provi- 
sions of it being copied into the subsequent statutes, it 
may be useful when an ambiguity of expression occurs 
in them to refer to it in order to ascertain the intention of 
the legislature. The preamble of. the next bankrupt 
statute, 13 Eliz. c. 7, states that it is passed for the better 
provision for the repression of bankrupts, and for a plain 
declaration to be made and setforth^ who is and ought to be 
taken and deemed for a bankrupt. It must bav^ been 
thought that bankrupts from that time were confined to 
traders, and to the description u^ider that and .the follow-* 
ing statutes, and therefore that this statute (though not 



( 8 ) 
ISEHz. cap. 7-1570. 

a 

AN ACT TOUCHING ORDERS FOR BANKRUPTS, 

wbotsabank- •'^^RASMUCH as notwithstanding the statute made 
r'thornhhT** ^^*^®^ bankrupts in the 34th year of the reign of our late 
body, lands sovereign lord King Henry the Eighth, those kinds of per- 
be ordered for sons have and do still increase into great and excessive 
credkow. ° *^* numbers, and are like more to do, if some better provision 
be not made for the "repression of them : And for a plain 
declaration to be made and set fprth> who is and ought to 
be taken and deenyed for a bankrupt : Therefore be it 
enacted and established by the authority af this present 
parliament, That if any merchant, or other person, using 
or exercising the trade of merchandize, by way of bar- 
gaining, exchange, rechange,bartry,chevisance, or other- 
wise in gross or by retail, or seeking his or her trade or 
living, by buying and selling, and being subject born of 
- this realm, or any af the Queen's dominions, or denizen^ 
sithence the first day of this present parliament, hath or 
at any time hereafter shall depart the realm, or begin to 
keep his or her house or houses, or otherwise to absent 
him or herself, or take sanctuary, or suffer him or herself 
willingly to be arrested for any debt or other thing, nOt 
grown or due for money delivered, wares sold, or any 

Who shall b6 ^ •' 

said a bank- Other just Or lawful course, or good consideration or pur- 

'"'^** poses, hath or will suffer him or herself to be outlawed, 

or yield him or herself to prison, or depart from his or 



by express words), was virtually and substantially re- 
pealed. 

Lord Hardwicke has observed ** that the statute of 
Henry the 8th has been so much altered by subsequent 
acts that it dees not deserve any consideration, therefore 
laying that act out of the case, I will begin with the 13 
Eliz.cap. ?;• 1 Aik.n. 
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her dwelling house or houses, to the intent or purpose to 
defraud or hinder any of his or her creditors, being also 
a subject born, as k aforesaid, of the Just debt or duty of 
such creditor or creditors, shall be reputed, deemed, and 
taketi for a bankrupt, (I) 

2. And be it enacted by the authority aforesaid. That Lord ChanceU 
the Lord Chancellor of England^ or Lord* Keeper of the al^miJuaa 
Great Seal of England, for the time being, upon every com- banKt*^^ 

_ dies, lands, and 

goodi. 

(U This statute, which is now the foundation of all the 
bankrupt law, as it is administered at present, is confined 
to merchants and traders. 

No other persons, except those described by this and 
subsequent statutes, can be made bankrupts. 

The trading and acts of bankruptcy are still further de- 
scribed by 1 Jac. c. 15 ; the 21 Jac. 1, c. 19; and the 5 
Geo. 2, c. 30. See 2 BL Com. and Notes, 474, et seq. 

.In the 11 and 12 Geo. 3, a most important statute was 
passed by the parliament in Ireland, which incorporated 
ail the material parts of the English statutes. Most of 
the sixty-six sections which compose that statute, are 
verbatim the same as corresponding sections of. some of 
the English statutes. Thinking that it would be of service " 
to gentlemen of the profession, and to all who may have 
occasion to refer to the bankrupt law, to be able to see 
readily the correspondence or disagreement of that law in 
England and Ireland, I have given at length those few sec- 
tions in which there appears to he a difference ; but where 
they are exactly the same I have referred only to the similar 
section in the preceding English statute. The description 
of traders and acts of bankruptcy are extracted from all 
the preceding English statutes in the first section of the 
Irish statute, and in the notes to thart section, I shall 
point out what is- the difference, where there is any, be- 
tween that and the English statutes. 

As far as the 1 J. 1, c. 15, and 21 J, 1, c. 19, have made 
an alteration of the description of the trader, or the act of 
bankruptcy^ they must be considered to have repealed 
this statute in efl'ect, being the last will or declaration of 
thelegislaturie. 

It seems to be a rule of construction founded in reason, 
that ". statutes intiodiictive of a new law penned in the 
affirmative^ do always repeal former statutes concerning • 
the «an^e matter^ as implying a negative/' 1 Show. 520. 
9 East. 47. 
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plaint made to him, in writing, against such person or per- 
sons being bankrupt, as is before deiined, shall have full 
power and authority, by commission under the great seal 
. of England, to name, assign, and appoint, such wise and 
The aiuhority honest djscreet persons, as to him shall seem good : Who 
niisaionersover or the most part of them, by virtue of this act and of such 
proi^rtrof^the co™n^i9sion,shalI have full power and authority to take by 
bankrupt. their discretions such order and direction, with the body 

and bodies of $uch person, wheresoever he or she may be 
had, either in his or her house or houses^sanctuary, or else- 
where, as well by imprisonment of his or her body or bo- 
dies, as also with all his or her lands, tenements, heredita- 
ments, as well copy or customary hold, as freehold, which 
be or she shall have in his or her own rights, before he or 
she became bankrupt, and also with all such lands, tene- 
ments, and hereditaments, as such person shall have pur- 
chased, or obtained, for money or other recompence, 
joyntly with his wife, children or child, to the only use of 
such offender or offenders, or of or for such use, interest, 
right, or title, as such offender oroffenders then shall have 
in the same> which he or she may lawfully depart withal, 
or with any person or persons of trust to any secret use of 
such offender or offenders, and also with his or her money. 

The words in the conclusion of the first section are 
extremely material, " shall be reputed, deemed, and taken 
for a bankrupt ;" that is, every trader who shall commit 
or do any of the acts specified, from that moment is a 
bankrupt, and by the next section the commissioners 
have authority to dispose of all the estate and efi'ects he 
had " u'hen he became bankrupt,'' and their order shall be 
effectual against all persons claiming by any act made or 
dpne after such person '* shall become bankrupt.'' This is 
the origin of the relation to the act of bankruptcy, upon 
which so many important decisions have depended. 

The words of the statute are clear and unequivocal. It 
is still in force except as far as it has been modified and 
restrained by 1 J. c. 15. s. 14 ; 21 J* c. 19, s. 14 ; and by 
46 Geo. 3, c. 135, which has almost reduced it to nothing.. 

How &T it exists at present will be explained in the 
second volume. Jppendix A. 
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t 

goods^ chattels, wares, merchandizes, and debts, where- 

■ 

soever they may be found or known, and cause the said 
lands, tenements, fees, annuities, offices, goods, chattels, 
wares, merchandizes, and debts, to be searched, viewed, 
rented, and appraised to the best value they may, and by Commissio^erf 
deed indented, inrolled in one of the Queen's Majesty's " p^>riand8" " 
courts of record, to make sale of the said lands, tene- *^°®^'' *^^* 
ments,and hereditaments, and of all deeds, writings, and 
evidences, touching only the same, belonging to sucb of- 
fender or offenders, debtor or debtors; and also of all fees, 
annuities, offices, goods, and chattels, or otherwise to or- 
der the same for true satisfaction and payment of the said 
creditors ; that is to say, to every of the said creditors, a 
portion, rate like, according to the quantity of his' or their 
debts : and that every direction, order, bargain, sale, and 
other thing done by the said pei*sons so authorized, as is 
aforesaid, shall be good and effectual in the law, to all in- 
tents, constructions, and purposes, againstthe^id offender Against vrhat 
or offenders, debtor or debtors, his or their wife or wives, Commissioners 
heir or heirs, child and children, and such person and per- Jupt's Unds"^" 
sons, as by such loynt purchase with the said offender or ^^^^^ «tc.shaii 

u ^ A be available* 

offenders, as is aforesaid, have or shall have any estate or 
interest in the premises, and against all other person or 
persons claiming, by, from, or under such offender or of- 
fenders, debtor or debtors, by any act or acts had, made or 
done after any sucb persoii shall become bankrupt, as is 
aforesaid, and also against the lords of the manors, where- 
of the said'copy hold or customary lauds be holden, their 
heira, successors, and assigns, and every of them. (2) 



(2) A greater abundance and variety of important mat- 
ter cannot probably be found in any other section in all 
the statute books than is contained in this. It introduces 
the complaint in writing, that is, the petition of a creditor ; 
the chancellor, with authority to appoint commissioners ; 
the commission ; the authority of the commissioners to 
seize and dispose of all the bankrupt's property, which he 
bad in his own right, or jointly with others ; the power 
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Veodees of 3, Provided always, and be it enacted by the authori- 

copyhold lands 

«haii compound ty aforesaid. That all and every person and persons, to 
of the manor whom any such sale of copyhold or customary lands or te- 
for their nenoents shall be made, shall, before such time as they or 

any of them shall enter or take any profit of the same lands 
or tenements, agree and compound veith the lords of the 
manors of whom the same shall be holden, for such fines 
or incomes, as heretofore hath been most usual and accus- 
tomed to be yielded or paid therefore; and that upon 
every such agreement or composition, the said lords for 
the time being, at the next court to be holden at or for 
the said manors, shall not only grant unto the said vendee 
or vendeeSf upon request, the same copy or customary lands, 
or tenements, by copy of court roll of the same manors, 
for such estate or interest as to them shall be so sold, and 
reserving the ancient rents, customs, and services; but also 
in the same court admit them tenants of the same copy 
and customary lands, as other copyholders of the same 
manors have been wont to be admitted, and to receive their 
fealty accordingly. (3) 

«■ I ■ " ' ■ ■■ '■ I . — .1 iii.lll ■ n I II I ■ ■ IMW I I I . II l« IMI iil.ll ■■III ■■! ■ ■ 1M _ 

to apprehend the bankrupt ; the warrant of seizure ; 
the relation to the act of bankruptcy; the inventory and 
appraisement of the bankriipt's estate and effects ; the bar- 
gain and sale enrolled ; the proof of debts ; the dividend ; 
the inability of the bankrupt to dispose of his property 
after the act of bankruptcy ; the transfer of copyholds 
by the bargain and sale, by which the lord is bound. The 
commissioners power to apprehend the bankrupt, where 
it is necessary, must be exercised according t(x the direc- 
tions of 5 Geo. % c. 30. sect. 14. 

(3) General assigjiees did not exist by the three first 
statutes, but the purchasers of the bankrupt estate took 
immediately from the commissioners. 

The vendee of the commissioners cannot receive the 
rents and profits of the estate till he has agreed with the 
lord for the accustomed fine, and then the lord is bound 
to admit him' as any other copyholder. 

If the copyhold of the bankrupt is conveyed by the 
commissioners to a general assignee under the 5 Geo. 2. 
c. 30, he must pay a fine to the lord, and when he surren- 
ders again to a purchaser, he must pay another fine. 
Lord Hardwicke has therefore advised^ that copyholds 
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4. Provided always, and be.it enacted by the authori- The'commis- 
ty aforesaid. That such of the said commissioners as shall dare to tbe 
put the said commission in execution, shall, upon lawful they^ave^^^^ 
request to them, made by the said bankrupts, not only f^''«<* ^'^ 

^ t n lands andgoodi, 

make a true declaration to the same bankrupt, of the ini- aod pay the 
ploying and bestowing of their said lands, tenements, of- iJmf "* 
fices, fees, goods, chattafs, and debts so paid and satisfied, 
to their said creditoi-s, but also make payment of the over- 
plus of the same, if any such shall be, tothesaid bankrupts, 
their executors, administrators, or assigns. (4) 

should not be conveyed to the general assignees, ^ but 
should be conveyed immediately by the commisiiioners to 
the purchaser, in consequence of which only on^ fine will 
be due to the lord, and no inconvenience can ensue as 
copyholds cannot be affected by an extent from the crown. 
Drury v. Man, 1 Jtk. 90. 

(4) All debts,which carry interest, have interest compu- 
ted upon them only to the date of the commission, but 
if there is a surpUis, after all the debts proved shall have re- 
ceived 20s. in the pound, interest is to be calculated and 
paid upon all the bonds,bills or debts bearing interest5,and 
then the remaining surplus is to be paid over to the bank- 
ruptjbut interest is not to be computed beyond the penalty 
ofabond.If the bankrupt is dead intestate,then the interest 
is to be paid out of the personal estate ; but iftliatisnot 
sufficient, and there is real property of the bankrupt un- 
sold, so much of it is to be sold as will make up the defici- 
ency. If there is a surplus both of personal property 
and real property, after the payment of interest, then the 
personal property iriust be assigned to the bankrupt's next 
of kin, and the real estate to the heir at law. Bromley v. 
Goodere, 1 Jtk. 75. 

Interest will be allowed in the proof of debts even where 
it does not appear upon the face of the instrument or con- 
tract, if it can be shewn by direct or circumstantial evi- 
dence to have been jthe intention of the contracting parties. 
Exparte liatikeij, 3 Bro. 504. 

In the case of a surplus the bankrupt must have his al- 
lowance before the creditors are allowed interest, Exparte 
MorriSy 3 Bro. 79. The Master , of the Rolls has decided 
that interest should be allowed in equity upon a promis- 
sory note or bill of exchange payable on demand, or upon 
a certain day,from the demand,or from the day, as damages 
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The remedy 5. And be it further enacted by the authority aforesaid, 

debts of bank- That if after any such act or offence committed^ and com- 
handsiofoibers. plaint thereof 111 ad c to the said commissioners so to be ap- 
pointed, as is aforesaid, or the more part of them, by any 
party grieved, as is aforesaid, concerning the premises, 
knowing, supposing or suspecting any of the goods, chat- 
tels, wares, merchandizes, or debts of such offender or of- 
fenders, debtor or debtors, to be in the custody, use, occu- 
pying, keeping, or possession of any person or persons ; or 
any person or persons to be indebted to any such offender 
or offenders; do make relation thereof to the said commis- 
sioners so to be appointed, or the more part of them : that 
then the said commissioners, or the most part of them, 
shall by virtue hereof, and of the said commission, have, 
full power and authority to send for, and call before them, 
by such process, ways or means, as they shall think conve- 
nient by their discretions,alland every such person or per- 
sons so known, suspected, or supposed to have any such 
goods, chatties, wares, merchandizes, or debts, in his or 
their custody, use, occupation, keeping or possession, or 
supposed or suspected to be indebted to such oflfender or 
aivi to examine ofl'enders, and, upon their appearance, to examine them, 

on oath. 



are allowed at law. Lowndes v. Collins, loth February 
1801. Interest ought therefore in such cases to be com- 
puted in bankruptcy as if it had been expressed. 

Lord Redesdale has decided in the Court of Chancery 
in Ireland, that a voluntary or gratuitous bond may be 
proved under a commission of bankrupt, but it must be 
postponed to all other debts, or that nothing must be al- 
lowed upon it until all other debts are satisfied, and then 
it shall be paid out of the surplus, and the remainder, if 
any,shall be paid over to thebankrupt. Where a voluntary 
bond was given to a wife and children after marriage he 
5aid, " The proper order to make in case of, a voluntary 
bond is not to expunge it, but that.it shall not be set up 
against the creditors ; but if there be a surplus, after pay- 
ment of all joint and separate debts, the party shall be 
allowed to come in." jissignees of Gardiner v. A'Aiwwer, 
e Sch. and tefroy, 228. 
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and every of them, as well by their oaths asotherwise* by 
such ways and means as the sai(icommissioners,or the more 
part of them by their discretions shall think meet and con- 
venient,for and upon the specialty, certainty, true declara- 
tion and knowledge of all and singular such goods,chattels, 
wares,merchandizes, and debts of any such oflender or of- 
fenders as be supposed or suspected to be in his or their cus- 
tody, use, occupation, or possession, and all such debts, as 
by them shall be supposed or suspected to be owing to any 
such offender or offenders. (5) 

6. And if any such person or persons, upon examina- ^^ as*i^'*cx-^ 
tion, do not disclose and plainly declareand shew the whole amined. that 

. will not disclose 

truth of such things, as he or they shall be examined ot the truth, or 

,, xu-i II jj i. refuse to swear. 

concerning the premisses, to his knowledge, or do deny to 
swear, then every such person or persons so denying to 
S7. ear, or being examined do not declare the plain and whole 
truth concerning the premisses, upon due proof thereof 
to be made before the said commissioners, or the more 
part of them so to be appointed, as is aforesaid, by witness, 
examination, or otherwise, as to the said commissioners, 
or the more part of them, shall seem sufficient in that 
behalf, shall lose and forfeit double the value of all such 
goods, chattels, wares, merchandizes, and debts, by thtnn 
or any of them so concealed, aiiJ not wholly and plainly 
declared and shewed ; which forfeiture shall be levyed by ho«- the for- 
the said commissioners, or the more part of them, of the recovered and 
lands, tenements, hereditaments, goods, and chattels, of *^°^t*^®y®**' 
such person so denying to swear, or not disclosing the 
whole truth, as is aforesaid, by such ways and means, and 
in such manner and form, as is before limited and appoint- 
ed for the principal offender or offenders, debtor or 
debtors ; and the same forfeiture or forfeitures, to be dis- to be applied to 
tributed or imployed to and for the satisfaction and pay- the ba«kj*^i?pt'8 
ments of the debts of the said creditor or creditors, in ^^^^' 
such like manner, rate, and form, as is before declared, con-. 

(5) See this more fully provided in 1 J. 1. c. 15, sect. 10. 
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eerning the ordering of the lands and tenements, officer, 
fees, goods and chattels of such offender . or offenders, 
debtor or debtors, as is aforesaid. (6) 
A remedy 7. And be it further enacted, That if at any time be- 

whoaetalii^ie ^^^^ ^^ ^^^^^ ^^^^ ^^^ ^"^^ pei^on or persons, departeth 
gocwisof the the realm, or shall keep his or their house or houses, or 

bankrupts. . . , i . % i i 

otherwise absent him or themselves, or take sanctuary, or 
suffer him or themselves to be arrested, outlawed, or yield 
his or their bodies to prison, as is aforesaid : any person 
or persons do fraudulently, by covin or collusion, claim, 
demand, recover,possess, or detain any debts, duties, goods, 
chattels, lands,or tenements, by writing, trust, othenvise, 
which were or shall be due, belonging or appertaining to 
any such offender or offenders, other than such as he or 
they can and do prove to be due by right and conscience 
ill form aforesaid, for money paid, wares delivered, or other 
iust consideration or cause reasonable, to the just value 
thereof, before the said commissioners so to be appointeii, 
or the more part of them, as is aforesaid, and the same to 
proceed (bona fide) without fraud or covin : that tlien every 
such person or persons^ so craftily demanding, claiming, 
having, possessing, or detaining any such debt, duty, or 
other thing as is aforesaid, shall forfeit and lose double as 
much as he or they shall so claim, demand, detain, or pos- 
sess; which said forfeiture shall be levied, recovered, and 
imployed in manner and form as is afore rehearsed. 
How t!>e forfoi- ^' Provided al SO, and be it enacted by the authority 
tures shall be aforesaid. That if it shall fortune the creditors of any such 

he:»itowed after 

Che bankru|.t*s4 bankrupt, as is afcesaid, to be satisfied and paid oft* their 
liebts pai . ^^^g ^^^ duties, of or with the proper lands, tenements, 

goods, chattels, and debts of the said bankrupt's, or of or 
with the same, and some part of the forfeitures of the said 
double values, to be forfeited, as is aforesaid, and that there 
shall remain an overplus of the said forfeiture of the said 

I 

(6) The penalty by the 1 J, 1. c. 13, sec 11, is made the 
punishment of perjury. 
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double Talues; that then the one moiety of the said over^ 

plus of the said forfeitures of the double values so remain* * 

ing, shall be by the said commissioners so executing the 

said commission^ within convenient time after the levying 

thereof, paid unto the Queen*s Majesty^ her heirs and sue* 

cessors; and the other moiety thereof shall be by the said . ' 

commissioners imployed and distributed to and amongst 

the poor within the hospitals in every city, town, or coun* 

ty, where any such bankrupt shall happen to be; any thing 

in this act to the contrary thereof notwithstanding. (7) 

9. And be it further enacted by the authority afore* A remedy 
said. That if any such person or persons, which is or shall who withdniw* 
be indebted, do of purpose withdraw him or themselves fiSi^hT^dwell^ 
out of or from his or their usual mansion house or houses : *°^ P***^®* 
that then upon complaint thereof made to the said 
commissioners/ having authority as is aforesaid, the same 
commissioners, or the more part of them, shall by virtue 
and authority of this present act, have full power and au- 
thority to award five proclamations to be made, in the 
Queen*s name, upon five sundry market day^, in such 
places near the place where such bankrupt hath^most ' 
commonly dwelled or made his abode, commanding him 

or them by the same proclamation in the Queen's name 
to return with all convenient speed, and to yield his or 
their body before the said commissioners, having autho- 
rity as is aforesaid, or one of them, at such time and place, 
as by the said proclamation shall be appointed : and if the 
said person dq not according to such proclamation repair 
and yield his or their body, as is aforesaid, that then the 



(7) It may be doubted whether these two last sections 
are now in force, and whether they are not repealed by 
the 11 and 12 of the next statute. 1 J. I,c. 15. 

If the party denies falsely he has the bankrupt's proper- 
ty, he is subject to the penalties of perjury ; if he admits 
it, it then may be recovered for the benefit of the creditors 
and of the bankrupt 

c 
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PcMity of ft i)ody of all and every such offender or offenders shall be 

^nkruptnot ^ ; • 

yielding bim- adjudged, taken, and deemed to all intents and purposes 
damatioiJ^TBd out of the Queen's protection : and that also every person 
Wdr^ttcthre^^nd persons, that shall willingly and wittingly help to 
^*°*- hide or convey, or shall willingly receive, detain, or keep 

secretly any person or persons so demanded by proclama- 
tion, as is aforesaid, shall suffer such pains by imprison- 
Tnenl of his or their bodies, or pay such fine to our sove- 
reign lady the Queen's Majesty, her heirs and successors, 
as tb the Lord Chancellor, or Lord Keeper of the Great 
Seal (being informed thereof by the commissioners so to 
be appointed as is aforesaid, or the more part of them) 
shall seem meet and convenient, for thefr said offence or 
offences. (8) 
A remedy for 10. Provided always, and be it further enacted. That if 
he be not satis- the creditors of any such offender or offenders, debtor or 
vhok debt* debtors, which so do depart the realm, keep his or their 
house or houses, or otherwise absent or withdraw him or 
themsdves into places unknown, or take sanctuaiy,or will 
suffer him or themselves to be arrested or outlawed, or 
yield his or. their bodies into prison purposely, and for 
the causes, aforesaid, be not fully satisfied, or otherwise 
contented for their debts and duties by the ways atid 
tneans before specified and declared : that then the said 
creditor or creditors, and every of them, shall and may 
have their remedy for the recovery and levying of their 
said debts or duties whereof they shall not be fully satis- 
fied, paid, or otherwise contented, in form a^cH'esaid, 
against the said offender or offenders, in like manner and 
form as they should and might have bad before th^ mak- 
ing of this act And that the said creditor or creditors. 



"*— 



{S)This section is virtually repeated by the 5 Geo. 
€. 30. sect. l,which makes the bankrupt liabb^to suffer 
death if he does not surrender himself confoiinably to 
the directions of that statute. 



13 E\it. c. 7. 1570; 19 

ami every of theiti^ shall be only barred and excluded, by 
virtue of this act, of and for every such part ^nd portion of 
the said debts and duties^ as shall be paid, satisfied, dis- 
tributed, or delivered dnto him or .them by order of the 
said persons, as is aforesaid, and of no more portion or 
parcel thereof ; anything herein specified that may be 
taken or construed to the contrary notwithstanding. (9) 



(9) This section proves most incontestably that the dis- 
charge of the bankrupt formed no part of the policy or 
design of the original bankrupt law until the debts of the 
bankrupt were fully satisfied. From this section it is also 
clesur that the creditor might receive a dividend or divi- 
dends, and afterwards i^ue the bankrupt for the remainder ; 
but be could only have a remedy against his person, for by 
the next section all his after^acquired property was sub- 
ject to the authority of the commissioners. In the year 
1738 an assigoee had received two dividends, and bad sued 
the bankrupt and held him in execution for the remain-* 
der. Lard Hardwicke ordered the creditor to refundthe 
dividends if he intended to elect to proceed at law. This 
section is not ihentioned in the case. How a statute which 
is expressed with so much clearness, or without any am- 
biguity, could bei-endered of no avail by any authority less 
than that which created it, I am unable to explain. £x- 
parte Capot^ 1 Atk 219. In 1799 a similar action exactly 
was broughtin the Court of King's Bench, in which the 
defendant was arrested, and upon a motion to discharge 
the defendant out of custody upon filing com«ion bail. 
Lord Kenyon referred the defendant to the Court of Chan- 
cery, '^ as the usual forum for the decision of such ques- 
tions." It is very extraordinary that this section was there 
never referred to. Oliver v. Amesy 8 T. R. 364. By 49 Geo. 
3. c. 121. sect. 1€ : if any creditor has commenced any action 
or suit for any demand whichnriight be proved as adebt, he 
shall not prove or claim such debt \Vithout relinquishing 
the action or suit ; and the proof or claim of a debt shall 
be deemed an election to take the benefit of such com- 
mission with respect to the debt proved or claimed. 
These last words may be considered a repeal of this section^ 
See more cases upon election in the note to that section. 

This section is of great importance to uncertificated 
bankrupts. The discharge and ceitiiicate were notintro- 

c2 



so 
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Xinds, &c. n- 11. ' Provided always, and be it also enacted by the au- 
S^'^reh^f thority aforesaid. That if any person or persons; who. 

duced until the 4 and 5 Ann. c. 1 7 expired, and they now 
depend upofi the 5 Geo. 2. c. 30. No assignment of any- 
kind exists under this statute, but the commissioners were 
to take possession themselves, or by their officers, of all the 
tangible property, and were to deliver it and sell it for the 
benefit of the creditors. The 21 James 1 . c. 19. sect. 8, was 
introduced to remove doubts that they themselves or any 
person by their warrant might break open doors to obtain 
possession of the bankrupt's property. This section de- 
clares that all the futur6 property of the bankrupt uiitil 
all his debts are satisfied, may be dealt with precisely in 
the same manneras that which he was possessed of when 
he became bankrupt Since general assignees were intro- 
duced by 5 Geo, 2. c. 30, Lord Hardwicke has said " that 
all his future personal estate is affected by the assignment ; 
and every new acquisition will vest in the assignees ; but 
as to the future real estates there must be a new bargain 
and sale," Exparte Proudfoot, 1 Jtk. 253. The assign- 
ment operates,! apprehend, as a general authority to seize, 
or asawaitant of seizure. That no new assignment is 
necessary in the case of newly acquired personal property 
has lately been confirmed in a very important modern case : 
Kitchen v. Bartshy 7 East 63. 

In that case the plaintiff brought an action to recover 
the money he had lent t6 the defendant. The defendant 
pleaded that the plaintiff was a bankrupt, and had never 
obtained his certificate, that after the undertaking of the 
defendant, he was requested to pay to them the money 
he owed the plaintiff. The plaintiff replied that the de- 
fendant had treated with him as a person capable of re- 
ceiving credit. To this^ there was a general demurrer. 
' There was judgment for the defendant. It is fully esta- 

blished by the judgment that all the future property of an 
uncertificated bankrupt passes to the assignees for the 
benefit of his creditors, but where the assignees claim 
they are entitled to the property. 

Lord EUenborough observed, " that it is contended 
*^ that the objection cannot be set up by a third person ; 
" and Chippendale v. Thomlinson (Cooke 431) is refer- 
red to as shewing that the bankrupt is entitled to the 
earnings of bis personal labour, without which it is said 
^' he would be left to stjirve, which could not have been 
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is or shall be punished and declared to be a bankrupt by or do descend 
virtue of this act, shall at any time after purchase any * *" ™^ 
lands, tenements, hereditaments, free or copy, offices, 
fees, or goods, or chatties : or that any lands, tenements, 
hereditaments, free or copy, offices, fees, goods or chat- Thi« secUonis 

copied verbn" 

ties shall descend, revert, or by any means come to any tim into the 1 1 
such person or persons, being bankrupts, as is aforesaid, ^ g^^ri^^g^^j 
before such time as their debts due to their creditors ^"*®» ^^^ •• 
shall be fully satisfied and paid, or otherwise agreed for; 
that then the said lands, tenements, hereditaments, as 
well free as copy, offices, fees, goods and chatties, shall by 
virtue of this act, by the said commissioners to be ap- 
pointed, as is aforesaid, or the more part of them, be bar. 
gained, sold, extended, delivered, and used for and to- 
wards the payment of the said creditors, in such like man- 
ner aQd form, as other the lands, tenements, heredita- 
ments, free or copy, offices, fees, goods, and chatties, of 
the said bankrupts, which they had when they were de- 
clared first to be bankrupts, should or migh^ have been 
bargained, sold, disposed, or used by virtue of this act. 
12. Provided always. That this act shall riot extend to Lands convt^y-' 

" intended by the legislature. The hardship of that case 
" might perhaps have warped the opinion of the judges, 
" v^hen the evil might have been better remedied by sta- 
" tute. There is now, however, an invariable practice of 
" above twenty years in support of that series of cases/* 

It seems to be agreed, from the authority referred to by 
Lord EUenborough, that the bankrupt may recover the 
earnings of his labour for his daily subsistence con- 
trary to the consent of his creditors, for if he were depriv- 
ed of these, he would cease to work. But this can only 
apply to what is necessary for the support x>f himself and 
family. Any accumulation beyond that would fall under 
the general law. But when the assignees do not interfere 
the bankrupt may recover any property in an accion, for 
he has a ri^ht and title to it against all the rest of the 
world. Webby. Fox, 7 T. R. 391. Fowler \. Down, 
1 Bos. and Pull. 44. 



ss 



IJ. 1 c. 15. 1604. 



ed away before any lands, tenements, or hereditaments^ free or copyhold^ 
cam^ba^k-' which heretofore have been assured by any such bank«- 
'^P^ rupt, or hereafter shall be assured by any bankrupt be- 

fore he become bankrupt: so that always such assurance 
be irndt bona fide,^iid not to the use of the bankrupt him« 
self only, or of his heirs; and that the parties to whose 
use such assurance Uath or shall be made, be not, at or be- 
fore the making of such insurance, privy or consenting to 
the fraudulent purpose of any such bankrupt, to deceive 
his creditors. . 



preamble. 



Wliosballbe 
adjudged a 
bankrupt. 



1 Jac. 1. cap. 15. 160*. 

AN ACT FOR THE BETTER RELIEF OF THE CREDITORS 
AGAINST SUCH. AS SHALL BECOME BANKRUPTS. 

-T OR that frauds and deceits, as new diseases, daily in- 
crease amongst such as live by buying and selling, to the 
hindrance of traffic and mutual commerce, ^nd to the ge- 
neral hurt of the realm, by such as v^ickedly and wilfully 
become bankrupts; and for that the description / of a 
bankrupt in former statutes is not so fully expressed, nor 
the power given thereby to the commissioners for bank* 
rupts so large, as is meet, in such cases of deceit, to pre- 
vent the deceitful actions of bankrupts. 

2. For remedy whereof, be it therefore enacted by our 
sovereign Lord the King, and by the lords spiritual and 
temporal, and commons, in this present parliament as* 
sembled, and by the authority of the same. That all and 
every such person and persons, using.or that shall use the 
trade of merchandize, by way of bargaining, exchange, 
bartry, chevisance, or otherwise, in gross, or by retail, or 
seeking his or tbeir trade of living by buying and selling, 
and being a subject born of this realm, or any the King's 
dominions, or denizen, who at any time sithence the first 
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day of the present parliament, or at any time hereafter, 

shall depart the realm, or begin to keep his or her house AcUqC bank- 

or houses, or otherwise to absent him or herself, or take ^^^^^^ 

sanctuary, or suffer him or herself willingly to be anrcsted 

for any debt, or other thing not grown or due for money 

delivered, wares sold, or any other just or lawful cause, 

or good consideration or purposes, or hath or will suffer 

him or herself to be outlawed, or yield him or herself to 

prison, or willingly or fraudulently hath or shall procure 

him or herself to be arrested, or his or her goods, money, 

or chattels to be attached or sequestered, or depart from 

his or her dwelling-house, or make or cause to be made any 

fraudulent grantor conveyance of his, her, or their lands^ 

tenements, goods, or chattels, to the intei^t or whereby his, 

her, or their creditors, being subjects born as aforesaid, shall 

or may be defeated o r delayed for tlie recovery of their just 

tnd true debts; or being arrested for debt, shall after his or 

herarrest,lie in prison six months or more upon that arrest, 

or upon any, other, an^est or detention in prison for debt,and 

lie in prison si:!{; months upon such arrest or detention, 

shall beaccompted and adjudged a bankrupt to all intents 

and purposes. (1) 






(1) The privilege of sanctuary was taken away by the 
21 Jac. c, 28, sect. 7. 

The lying in prison after any arrest or detention for 
debt is reduced to two months, by 21 Jac; 1. c. 19, sect. 2. 

By sectl 5, foreigners or aliens are affected by the bank* 
rupt statu^tes in the same manner as natives. 

The acts of bankruptcy introduced by the 13 Eliz. c. 7, 
are here repeated again,with some difference of expression, 
and as fat as the words are material they would operate as 
a repeal of the former statutes. See ante. 13 Eliz, n. 1. 

But being statutes in pari materid what is clearly ex- 
pressed in the first will assist in explaining any .ambi^ 
guity in this or any other subsequent statute. See 1 BL 
Comm,60. n. 8. . 

In the 13 Eliz. c. 7, the acts, which made a trader a 
bankrupt, were to be done to the inieni or purpose to de-' 
fraud his dreditors : by this statute, the 1 Jac. the words 



i 
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The like com- 8. And be it further enacted by the authority of this 
den, b€ne6ts, present parliament. That the like commissions, orders, 
•?be'*"S?idld *>®"«fi^5» and remedies, which are and be provided and 
f)r bankrupts limited by the said former act of parliament (made in 13 

by the statute • ■ . « 

13 £1. c. 7. fiuper EUz. Regina) against bankrupts therein described, or 
for or concerning his, her, or their lands, tenements,heredi- 
taments,fees, annuities, offices, goods, chattels, wares, mer- 
cbs^ndizes, and debts, or any of them, shall be bad, pursued^ 
taken and expounded against such person and persons, that 
are herein expressed to be bankrupts, hip, her, and their 
lands, tenements, hereditaments, fees, and annuities, offi-i 
ces, goods, chattels, wares, merchandizes, and debts, in 
such like manner and form, as the same ought or might 
have been, if the persons herein described to be bankru()ts 
had beeh described to be bankrupts according to the iw-." ' 
tent of the said former statute. 

N*w frtditon 4. And that it shall be lawful for any creditors of the 

partakers with *' 

the former. Said bankrupt, within four months after any such com** 
mission shall be sued forth, and until distribution shall be 
made by the said commissioners for the payment of the 
bankrupt's debt, as in such case hath been used, to par« 



are/0 the intent or whereat/ his creditors may be defeated. 
In Fowler y, f^aget.l T. R. 510, Lord Kenyon and the 
court of King's Bench determined or whereby must be 
construed and wherebi/^'and that to constitute an act of 
bankruptcy, by departing the realm, or beginning to keep 
house, or otherwise absenting himself, &c. a creditor must 
actual ly be delayed. 

But this subject being afterwards considered by Lord 
Ellenborough and* the court, they determined that the 
words used by the legislature in this act had no significa- 
tion different from the yfords to the intent or purpose in the 
former statute, and thereforedeparting therealm, beginning 
to keep house or absenting himself, &r. with the "intent 
or purpose to delay creditors, though no creditor was in 
feet delayed, was an act of bankruptcy, Robertson v. Lirf- 
rfe//, 9 East. 487. See the acts of bankruptcy further con- 
sidered under the 11 and 12 Geo. 3. c. By Irish Statute, 
Md % Bl, Cemm. 478, in the next vol 
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take and join with the other creditors that shall sue 
forth any such commission^ for satisfaction and payment 
of his/her, or their debts, to him or them owing^ with- 
out any hindrance, let, or disturbance of any of the said 
commissioners, or any of the other creditors of any such 
bankrupts, the same creditors so coming in to contribute 
to the charges of the said commission ; and that if the / 
creditors come not in within four months, then the com- 
missioners to have power to distribute. (2) 

5. Be it further enacted. That if any person, which here- a bankrupt 
after is or shall be a bankrupt, by intent of this statute, unds or"^ods 
shall conveyor procure, or cause to be conveyed toany of ^^^*".' <**" 
his children, or other person or persons, any manors, lands, bis debto into 
tenements, hereditaments, offices, fees, annuities, leases, names. 
goods,chattelSy or transfer his debts intoother men's names, 
except the same shall be purchased, conveyed, or transfer- 
red for or upon marriage of any of his or her children, both 
the parties married being of the years of consent, or some 
valuable consideration, it shall be in the power and autbo- 
rity of the commissioners in this behalf to be appointed, or 
the more part of them, to bargain, sell, grant, convey, de- 
mise, or otherwise to^dispose thereof, in as ample manner 
as if the said bankrupt had been actually seized or pos- 
sessed thereof, or the debts were in his own name, of the s^jtioB*^^^"^*' 
like estate or interest to his or their own use, at such time 
as he or she became bankrupt ; and that every such grant, 
bargain, sale, conveyance, and disposition of the said com-* 



(2) By this section no creditor could have any benefit 
from the commission unl^s he would contribute to the 
expenceofit 

But by the 5 Geo. 2. c« 30,sect. 25, the costs of the com- 
mission shall be paid by the assignees out of the bank- 
rupt's estate, and every creditor shall be permitted to 
f)rove without any contribution. The effect is ultimate- 
y the same. The dividend will be so much the less. 
But it will be more agreeable to the creditors to keep 
io much money in their QVfn pockets. 
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missioners, or of the greater part of them, shall be good 
and available to all intents, constructions, and purposes in 
the law, against the offender or offenders, his heirs, execu- 
tors, administrators, and assigns, and such children and 
persons as shall be subject to this statute^ and against all 
other person and persons, claiming by, from, or under such 
offender or offenders, or such said other persons, to whom 
such conveyance shall be made by the said bankrupt, or 
by his means or procurement. (3) 

6. And for that the practices of bankrupts of late are so 

secret and so subtil, asthat they can very hardly be found 

out or brought to light; and for that the former statute, 

giving power to the commissioners to examine others than 

,the bankrupts, hath tiot fully or sufficiently authorized 

them to examine the said bankrupt upod oath : for remedy 

whereof, be it further enacted by the authority of thig 

that doth with- present parliament. That the said commissioners may 

shall be"I)?o- call before them, or the greater part of them, the said 

blTiArupt* bankrupt: and if upon ' lawful warning left or made in 



(3) But if a man when he is not a trader, and when he 
is not in debt, makes a settlement upon his wife and chil- 
dren, without any, fraudulent intentor purpose, and after- 
wards becomes a trader and a bankrupt, this settlement 
cannot be disturbed- by the bankruptcy; for otherwise 
there would be no security in family settlements. Crisp 
v. Pratt, Cro. Car. 548. Lillif v. OsbotM, 3 P. Williams, 
298. 

The Chancellor seemed to think that a gift of a sum 
of money by a trader to a son for his advancement was 
not within the statute. Exparte Shortlarid, 7 Ves.es. 

But the statute appears to comprehend every gift or 
grant to children except upon their marriage. What is 
allowed for their education^nd maintenance could not be 
considered to be conveyed or granted. A settlement by 
a trader upon his wife is within the statute, and void with 
regard to the creditors, as far as the settlement is made 
with the husband's land or money ; but she will be allow- 
ed as much of it as was her own property. Claister v 
Hewer, 9 Fes. \% 11 F«. 877. , '^ 
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writing at three several times at the dwelling place or 
house, where the said bankrupt, his wife, or family, for 
the most part of his abode, did lodge or remain, within one 
year next before he, she, or they became bankrupt, the 
said bankrupt shall not appear before the said commis- 
sioners, or the greater part of them, that then and from 
thenceforth it shall be lawful for the greater number of 
the said commissioners to appoint to proclaim the said 
party a bankrupt, at such publick place or places, where 
the said commissioners or the greater part of them, shall 
think meet, warning him, her, or them, to appear before 
them upon the said commission, at sometime appointed: 
and that if upon live several ppoclamations made in some a bankmptap- 
publick place, the party offending appear not before the wWcrapon 
said commissipners, and yield liis, her, or their bodies to ^^r*!"^ ^^'^ 
them, or some of them, the said commissioners, or the 
greater part of them, shall or may award a warrant to such 
fit person or persons as they think meet, to apprehend the 
body and bodies of the said offender and offenders, and to 
bring him, her or them so offending before the said com- 
missioners, wheresoever the said party or parties offending 
may be found,in place privileged ornot, to be examined by 
the said commissioners, or the greater part of them* (4) 
7. And that it shall be lawful for the said commis-'Hieexamma' 

^ , , n I .1 , . , ^'on of a bank' 

sioners, or the greater part of them, to examme the said rapt, 
offender or offenders upon such interrogatories touching 
the lands, tenements, goods, chattels, debts, bill^, bonds, 
books of accompt, and such other things, as may tend to 
disclose his, her, or their estate, or their secret grants, con- 
veyances, and eloining of his, her, or their lands, tenements, 
goods, money, and debts, as they shall think meet 



(4) This is in effect repealed by 5 Geo, 2. c. 30. sect. 1, 
which emicts that the bankrupt shall suffer as a felon 
without. benefit of clergy, if he does not surrender and 
conform to the directions of that statute. 
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Bankrupt re- 8. And that if therein the offender or offenders shall re« 
mmg to an. ^^^ ^^ ^^ examined, or to answer fully to ^veiy interroga- 
tory to him to be ministered by the said commissioners, or 
the greater part of them, it shall be lawful forthe said com- 
missioners, or the greater part of th^m, to commit the said 
offender or offenders to some strait or close imprisonment* 
there to remain, until he, she, or they shall better conform 
him or herself. 
The punish- 9. And that if upon his, her, dr their examination it 
rupt Mmmiu " s^^'l appear that he, she, or they have committed any wil- 
ting perjury, f^ j ^j. corrupt perjury, tending to the hurt or damage of the 
creditors of the said bankrupt, to the v<\lue often pounds, 
of lawful money of England^ or above, the party so offend- 
ing shall or may thereof be indicted in any of the King^s 
Majesty's courts of record, and, be\ng lawfully convicted 
thereof, shall stand upon the pillory in some public place 
by the space of two hours, and have one of his ears nailed 
to the pillory, and cut off. 

la And whereas by the former statute made in the 
said thirteenth year of the reign of the late Queen Eliza* 
bethy the commissioners for bankrupts have power given 
to them to send for such person or persons, as the creditors 
shall know, suppose or suspect to have, detain, or keep 
any part of the money, goods, chattels, or debt&of the 
said offender or offenders, or to be indebted to the said 
offender or offenders, to be examined by the said com- 
missioners, as by the same statute appeareth, but have not 
good means or remedy, by imprisonment or other penal- 
ty, to procure the person so sent for by them to appear 
before them, nor having appeared before them, to make 
answer upon his oath to such interrogatories as shall be 
ministered unto him by the said commissioners, for and 
upon the specialty, certainty, true declaration, and know- 
ledge of such lands, tenements, hereditaments,goods, debts 
or other things of any such offender or offenders, as be, 
or shall be, or which shall be suspected to be in his custo- 
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dy, use^or possession, or in^the custody, use, or possession 

of any other to his knowledge, and of all debts owing to 

or for the benefit of such offender or offenders, by himself, 

or by any other to his knowledge, so. as many times a 

great part of the offender or offenders' lands, tenements, 

hereditaments, goods, chattels, or debts, which by the 

true intent of the said statute should be imployed to the 

satisfaction of the creditors of the offender or offenders. 

are concealed or detained in the hands of such person 

and persons, as refuse to come, or, being come, refuse to 

be sworn before the said commissioners, to be examined 

in that behalf, to the great encouragement of all bankrupts 

and their wicked confederates and accessaries, and to the 

great hindrance of the just remedies of the creditors of 

the said bankrupts for their true and just debts to them 

owing : for remedy whereof, be it further enacted by the 

Authority aforesaid. That if any person or persons being Examina- 

known, supposed, or suspected to have or detain any part havJbankJt*te 

of the lands, tenements, or hereditaments, goods, chattels, fi^^^> orbein- 

• debted unto 

or debts of the said bankrupt, or to be indebted to or them, 
for the benefit of the said bankrupt, shall (after lawful 
warning to the said person or persons given to come before 
the said commissioners, or the greater part of them, to be 
examinedaccordingto the intent of the said statute) re- '^ 
fuse to come, or shall not come before the said commis- 
sioners at the time appointed, having no lawful impedi- 
ment (such as shall be admitted and allowed of by the said 
commissioners, or the more part of them, and which shall 
be then signified or made known to tiie said commissioners 
at the tinte of their assembly) or that any such person or 
persons, having knowledge or warning of any other assem- 
bly or mating of the said commissioners again, shall not 
come and appeaf before them at such time, as he or she 
lawfully may come, having no such lawful impediment . 
as shall be then made known to the said commissioners, 
and by them admitted and allowed of asaforesaid, or being 
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come before them shall refuse to be sworn and to make 

answer to such interrogatories as shall be ministered uiito 

him or them, according to the true intent and meaning of 

the said statute made in the said thirteenth year of the 

reign of our said sovereign lady Queen Eliiabeth^ or of 

Tfae punish- this present act^ that then it shall be lawful for the said 

M^wiirnotap- commissioners, or forthe greater part of them, tocom- 

''wear^and'an- ^^^ ^^ ^^^^ Ward and prisoD, as to them or to the greater 

swcr to inter- part of them shall be thought meet, all such person and 

rogatofies. 

persons as shall so refuse to be sworn and make answer to 
such interrogatories as shall be so ministered as aforesaid ; 
and also to direct their warrants to such person or person^ 
as to them or the greater part of them shall be thought 
meet, to apprehend and arrest such person or persons, as 
shall refuse to appear before them as aforesaid, and to 
bring him, her, or them before the said commissioners, or 
the greater part of them, to be examined as abovesaid ; and 
upon his, her, or their refusal to come or to be examined 
before the said commissioners as aforesaid, to commit the 
said party so refusing to such prison^ as the said commis- 
sioriers, or the greater part of them^ shall think meet, there 
to remain, without bail or mainprise, until such time as 
the said person so refusing to come, or to be sworn to 
answer before the said commissioners, shall submit him 
or herself to the said commissioners, and be by them ex- 
amined, according to the true intent of the said statute, and 
of this present act. (5) 






(5) By the 13th Eliz. c. 7. sect. 5 and 0, the" commis- 
sioners have power to examine all persons who can give 
any material information respecting the bankrupt's pro- 
perty, and this section gives them additional authority to 
compel the attendance of witnesses. In a late case, where 
an action for false imprisonment was brought against the 
commissioners, this section was much considered. The 
Court held, that if the witness (Summoned, did not ap- 
pear at the meeting appointed^ or make known to the 



IJ. ].c.i5. 1604. 31 

11. Provided always, that such witnesses as shall be witnesses al- 
lowed 

costs. 



so sent for, shall have such costs and charges as the com- ^®*®** ^^" 



missioners in their discretion shall think fit ; the same 
charges to be rateably born by the creditors of the said 
bankrupt^ according to the proportion of each of their 
several debts. And if any person or persons, other than Irish suus. 3». 
the bankrupt, either by subornation, unlawful procure* 
ment, sinister persuasion, or means of any others, or by 
his own act, consent, or 'agreement, shall wilfully and 
corruptly commit any manner of wilful perjury by his 
deposition to be taken before the said commissioners, or 
the greater part of them, as aforesaid, that then the party 
or parties so offending, and all and every person and per- 
sons, that shall unlawfully and corruptly procure ahy such 
unlawful wilful and corrupt perjury, shall or may there- The penalty of 
fore be indicted in any of the King's Majesty's courts oftheUnimipt 
record, and afiker.his or their conviction thereof, shall ^°'V*^^"* 

■ " — • — • ' ■ ■ - - - • , 

commissioners some just impediment for his absence, it 
was not necessary ,to issue a s^ond summons. It had 
been the practice to give a second warning ex abundanti 
cautela. Battye v. Gresly^ 8 East. 319. , 

This section is very confused, it will therefore be ad* 
tisable for commissioners to proceed conformably to the 
construction which the cou^t have put upon it in that 
case, viz. first to issue a summons, and then if no just cause 
is given for the non-attendance of the witness at the meet- 
ing to which he is summoned, to issue a warrant to appre- 
hend him, and bring him before them to be examined at 
another appointed meeting ; and if he shall then refuse to 
be sworn and make answer to the interrogatories, to com- 
mit him to prison until he shall submit to be examined. 

If he has no money to convey himself, that may be a 
lawful impediment within the statute, but it rests upon 
him to make that excuse properly known to the commis- 
sioners at their meeting. 

In the above case it was decided that if the commis- 
sioners consult together and resolve that a warrant shall 
issue, they may afterwards execute it separately. 

See more upon private examinations, 5 Geo. 2. c. 30. 
>ect. 16, 17. 

S 
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incur such forfeiture, and receive and suffer such pains and 

. punishment, as are limited by the statute made concern* 

ing perjury, in the fifth year of the reign of our late sove« 

reign lady Queen Elizabeths (6) 

Creditors only 1 2, And be it further enacted. That all and erery sum 

sbail recover •' 

the forfeitureB, andsums of money, which shall be forfeited by force of 

shall ImpiJy^ -^'^*® present act, shall be sued for and recovered by the 

Hhem. . ^^^^ creditors only, or any of them, that will sue for the 

same, by action of debt, bill, plaint, or information, in any 

of the King's Majesty's dourts of record : and the sum or 

sums of money so recovered (the charges of , suit being 

deducted) shall be distributed and divided towards the 

payment of the said creditors of the bankrupt. 

Authority of 13. And for that the power and authority given to the 

TouchiDg debts Commissioners of bankrupts, touching the debts due to 

duetto a bank- ^.j^^ gj^j^j bankrupts, is not so full and perfect, as that the 

full benefit thereof in due course might be imployed to 

the use of the said creditors, as was intended ; for remedy 

thereof be it further enacted by the authority aforesaid, 

Irish8tat.s. 13. That the commissioners of bankrupts, or the greater 

part of them, shall have power to grant and assign, or 

otherwise to order or dispose all or any of the debts due, 

or to be due, to and for the benefit of the said bankrupt, 

by what person or persons soever, or in what manner and 

form soever, to the use of the creditors of the said bank- 

,x rupt, according to the true intent of the said former 



(6) It has been decided in Battye v. Gresley^ 8 East 319, 
that it is not necessary under this statute to tender a wit- 
ness the expenses of h js journey when he is summoned to 
attt nd a meeting of the commissioners ; they are to be 
allowed and ordered afterwards by the commissioners. 
But if it were properly made known to the commissioners 
that want of money was the cause of the non-attendance 
oi the witness, they ought, I conceive, to consider it as a 
lavvtul impediment. But if they are not duly certified 
of that i'acb, their v\ arrant to apprehend the witness and 
to bring him before them is legal. 
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recited str* tate of bankrupts ; and that the same grant, as* 
signment, or disposition of the said debts, in form afore« 
said to be made by the said commissioners, or the greater 
part of them, shall so v^st the property, right, and inte* 
rest of the said debt and debts in the person or persons of 
him, her, or them, to whom it shall be granted, assigned, 
or ordered by the said.commissioners, or the greater part 
of them, as fully, to all intents and purposes, as if the 
said bill, bond, bonds, statutes, recognizances, judg« 
Dient, or contract, whereupon the said debt or debts, 
deed or deeds, shall arise or grow, had been made to, or 
with, or for the said person or persons, to whom the 
same shall be so granted, assigned, or disposed by the 
said commissioners; and that after such grant, assign- 
ment, or disposition made ofthe said debts, that neither 
the bankrupt, nor any other, to whom any such debt shall 
be due, shall have power to recover the same, nor to make 
anj^ release or discharge thereof, neither shall the same be 
attached as the debt of the bankrupt, or such said other 
person or persons,- to whom the same shall be due, by 
any other person or persons, according to the custom of 
the city of London, or otherwise, but that the party or The remedy 
parties, to whom the same debt shall be assigned, shall S'^iJlJo^^*^^^'^'^ 
have like remedy to recover ±he same, as fully and laiv- '^•".'"'"py' <'•*>' 
rully, m the name or names of the person or persons, to by thecommii- 
whom the same shall be so granted, assigned, or ordered, " *"' 
by the said comtnissioners, in all respects and purposes, 
as the party himself might have had: any law, statute, 
use, or custom, to the contrary thereof in any wise not- 
withstanding. (7) 



(7) It is both amusing and instructive to trace the ori- 
gin and progress of the bankrupt law* The 13 Eliz. c. 7, 
sect 2, had .giyen the commissioners pow^r to dispose 
of the bankrupt's lands, goods and. chattels, bttt it was 
doubtful whether this p9wer extended to the debts due 
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Debtor paying 14*. Provided always. That no debtor of the bankrupt 
with!*ut*^ticf ^ hereby endangered for the payment of his or their 
not to be affect- ^^bt, truly and bona fide to any such bankrupt, before 
such time as he shall understand or know that he is be- 
come a bankrupt. (S) 



to the bankrupt This is the first time that the word 
fusim is used. 

There is only one case in Lord Cake's reports upon the 
bankrupt statutes, viz. Tlie case of bankrupts^ 2 iSo^ 25- 
31 Eliz. It contains much important matter. 

It appears from that case that the commissioners divid- 
ed the goods amongst the creditors, oj sold them to the 
creditors according to the appraisement. One point there 
decided was that the commissioners might sell goods of 
which they were not in possession, and that the vendee 
might maintain trover against the person who had them 
in his possession, though after the act qf bankruptcy the 
goods had passed through several hands. 

It was held that tlie words of the statute 13 Eliz. c. 7, 
did not require that the sale of goods and chattels should 
be made by a deed inroiled, and that a distribution should 
be made only amongst those creditors who came before 
the commissioners and prayed the benefit of the statute. 
This section introduces the assignee of a debt due, or to 
be due, to the bankrupt. 

No assignee chosen by the creditors, and to whom all 
the bankrupl*B estate and effects were to be assigned by the 
commissioners, was intrbdufced before the 5 Ann. c. 22. 
tect 4, expired* These are now called general assignees. 
But wherever the assignee of the commissioners is 
mentioned before that time bis authority depends upon 
this section, or he is a vendee under the statute of Eliz. 
The mode by which they would shew their title to recover 
the bankrupt's property would be the same. 

The first bankrupt case in Cro, Jac. is upon this statute, 
in which it was decided the assignees of debts might sue 
in their own names, as the statute expressly declares, and 
that the defendant might have the same defenceas he might 
have had against the bankrupt, and the action being upon 
a contract, he was therefore permitted to wage his law. 
The case o/Bra^shaw^ Cro. ^ac. 126, 3 Jac. 1. 

(8) The 13 Eliz.c,7.Rect.2,has given the commissioners 
]>ower to sftU $dl the lands^ goods, and chattels^ which were 
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iS. Provided also, and be it further enacted, That such Commissioneri 

f 1 ' % . . - 1 ,1 .1 • J ^ **^*^^ declare 

of the said commissioners as shall put the said commis- to the bank- 
sion in execution, shall, upon lawful request to them ^*j[^^'j,g^^^^^^ 
made by the said bankrupt, not only make a true decla- hjs^andsand 
ration to the said bankrupt, of the imploying and bestow- 
ingof his, her, or their said lands, tenements, and here- 
ditaments, offices, fees, goods, wares, money, chattels, 
arid debts, which shall be paid and satisfied to their said Irish itat. ■.««• 
creditors, as is in like case limited and appointed by the 
said former statute made in the said thirteenth year of the 
said late Queen's Majesty's reign, but also make payment 
of the overplus of the same, if any such shall be, t6 the 
said bankrupts, their executors, administrators, and as- 
signs; and that the said bankrupts, after the full satisfac- 
tion of the said creditors, shall have full power and autho- 
rity to recover and -receive the residue and remainder of 
the debts to them owing; anything in this act contained 
to the contrary iii'any wise ndtwithstanding. (9) 

16. Be it further enacted. That if any action of tres- 
pass or other suit, shall happen hereafter to be brought 
against any commissioner authorised by the statutemade 



belonging to the trader, when the act of bankruptcy was 
committed ; and the preceding section would have been 
equally extensive with respect to debts, due to the bank- 
rupt. 

But this most important section protects those who 
have paid the bankrupt without notice of his bankruptcy, 
from the liability to pay again to an assignee of the 
commissioners; if there bad been a similar clause forthos^ 
who received a debt homjide from the bankrupt without 
notice of bankruptcy, the 19.Geo.2. c.32, and 4(i Geo. 3. 
c. r35, would in a great degree have been uonecessary. 

But the legislature at that time thought it better policy 
to deprive the bankrupt of all power of disposing of his 
property even after an act of bankruptcy unknown to his 
creditors in general. 

(9) See 13 Eliz.c.7.sect.4, how the surplus is to be re- 
stored to the bankrupt. 

p2 
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in decimo iertio of our late sovereign lady Queen EKzpheth 
for bankrupts, or any other person or persons having au- 
thority by virtue or under the commission, authorizing; 
the said commissioner for the doing or executing of any 
matter, by force of the said statute, or this present sta- 
The commisr tute, that the defendant or defendants, in any such action 

si oners plea in . i i , . -i. , . . .« , 

an action or suit, may plead not guilty, or otherwise justify that 
j^ought against tijg act or thing whcreof the plaintiff or plaintiffs 
complained, was done by authority of the said act made 
in the thirteenth of Elizabeth, or in tUis present act re- 
spectively, without expressing or rehearsal of other mat- 
ter or circumstance contained in either of the said acts, 
and without enforcing him or them toshew forth their 
commission authorizing the said actor thing, whereunto 
the plaintiffshall be admitted to reply, that the defendant 
did the fact supposed in the declaration of his own 
wrong,without any such cause alledged by the said defen- 
dant, whereupon the issue in such action shall be joined 
to be tried by verdict of twelve men; and upon the trial 
of that issue, the whole matter to be given on both par- 
ties in evidence, according to the very truth of the same ; 
and if verdict upon such issue shall pass for the defen- 
dant, the defendant to have his costs. (10) 
Thccdimnis- 17. Provided al way 8> and be it further enacted. That 
proceed oexe- after any Commission of bankrupts hereafter sued forth, 
banimi t*dief** ^^ dealt in by the commissioners, the offender Jiappen to 
die before the commissioners shall distribute the goods, 
lands, and debts of the offenders, or any of them, by force 
of the aforesaid statute of the thirteenth year of the reign 
it)sbsut.f«6« of our late sovereign lady Queen Elizabeth, and this sta-> 
. tute, or either of them, that then nevertheless the said 



(10) It is fully settled in the case of Miller v. SiarCy a BU 
1144, that an action will lie against the commissioners if 
they exceed or abuse the authority given them by the 
bankrupt statutes^ 
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comtnisdioner shall and may in that case proceed in exe- 
cution, in and upon the said commission, for and con- 
-earning the offender's goods, lands, tenements, heredita* 
ments and debts, in such sort as thqr might haye done if 
the party offender were living. (11) 



«1 Jac. I. c. 19. 1623. 

AK ACT FOR THE F>U&TH£R DESCRIPTION OT A BANK- 
RUPT, AND RELIEF OF CBEDITORS, AGAINST SUCH AS 
SHALI< BECOME BANKRUPTS, AND FOR INFLICTINCr 
CORPOREAL PUNISHMENT UPON THE BANKRUPTS IN 
SOME SPECIAL CASES. 

Jf^ORASMUCH as daily experience sheweth, that the taws made 
number and multitude of bankrupts do increase more "upig'sban^^ 
and more, and also the frauds and deceits invented and beneficially 

. cnnstrued for 

practised for the avoiding and eluding the penalties of the tbeoredkarfi. 
good laws in tliat behalf already made, and the remedy by 
them provided : aud for that divers defects are daily found 
in the former statutes made against bankrupts, both in the 
description of a bankrupt, as also in the power given to 
the commissioners for the discovery and distributing the 
bankrupt's estate, to the great encouragement of evil-min- 
ded persons, the hindrance of traffick and commerce, the 
great decay^ overthrow, and undoing of many clothiers, 
by whom many thousands of the natural born subjects of 



■I I ■ I ^1 1^ 



(11) Lord Chancellor Talbot has declared that what- 
ever was done in pursuance of the commission was a deal- 
ing in it, if never so minute* Warrington v. Hortons^ 
Jorr.184. 

It should seem then, if the commissioners meet and 
qualify themselves by taking the oath, and the bankrupt 
dies after that time, they may proceed, but if he diesbefote 
that time they ought not to proceed, or the commission 
ought to oe supejrseded. 
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this realm, be from time to time in all parts of this king* 
dom set on work : all which do tei^d to the general hurt 
of this realm: for remedy whereof be it enacted by the 
King's most excellent Majesty, the lords spiritual and 
temporal, and commops, in this present parlian^eqt as-- 
sembled, and by the authority of the same. That all and 
singular the aforesaid statutes and laws, heretofore made 
against bankrupts, and for relief of creditors, shall be in 
all thiags largely and beneficially construed and expounds 
ed for the aid, help, and relief of the creditors of sucli 
person or pei-sqns as already be, or hereafter j^hall become 
bankrupt. 
Who shall be -2. And that all and every person op persons using, or 
rupu that shall use the trade of merchandize, by way of ba^rgaiiv 

Jng^ exchange, bartering, chevisance, ^or otherwise, iq 
gross, or by retail, or seeking his or her living, by buying 
and selling, or that shall use the trade or profession of a 
scrivener, receiving otlier men's moniejg or estates into hi$ 
trust or custody, who at any time after the end of this 
present session of parliament, shall, either by himself, of 
others by his procurement, obtain any protection or pro-f 
tections, other than such person or persons as shall belaw«r 
fully protected by the privilege of parliament, or shall 
prefer or exhibit unto his Majesty, his heirs or successors, 
or u^ito any of the King's courts, any petition or petitions, 
bill or bills, against his or her creditor or creditors, or any 
of them, thereby desiring or endeavouring to compel or 
enforce t^em, or any of them, to accept less than their just 
and principip.1 debt^, or to procure time, or longer days of 
payment, thapwas given at the time of their original con- 
tracts, or,'being indebted to any person or persons in the 
cum pf on^ hundred pounds or more, shall not pay, or 
^otherwise ^oinpoijnd for the same, within six months 
next after ,t^e same «hall grow due, and the debtor be ar- 
rested for the same, or within six months after an original 
writ su(b4 out to recover Jthc sjiid 4^bt, a^^ notice thereof 



Acts of bank- 
ruptcy. 
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given unto him, or left in writing at his or their dwelling 
house or last place of abode, or being arrested for debt, 
shall, after his or her arrest, lie in prison two months or 
more, upon that or any other arrest or detention in prison 
fotdebt; or being arrested for the sum of one hundred 
poundsormore, of just debt or debts, shall at any time 
after such arrest escape out of prison, or procure his en* 
largement by putting in common or hired bail, shall be 
accounted and adjudged a bankrupt to all intents and pur» 
poses; and in the said cases of arrest, or lying in prison 
for such debt or debts, or getting forth hy common or 
hired bail, from the time of his or her said first arrest. (1) 

3. And be it further enacted by the authority of this ^^^)^^ 
present parliament, That the like commissions, orders, provided by i« 

£lf, 7. and 1 

benefits, and remedies, which are and be provided and jac, 15. *baii 
limited by the said former acts of parliament, made in the gainsrhL that 
thirteenth year of the late Queen EUzabeth, and in the first j^^^^baL^krVp't 
year of the reign of our sovereign Lord the King's Majesty, ^y ^^ act. 
againstany bankrupts, in them oreitherof them described^ 
or for or concerning his, her, or their lands, tenements, 
hereditaments, fees, .annuities, offices, goods, chattels^ 
wares, merchandize, and debts, or any of them, shall and 
may be had, pursued, taken and expounded against sucli 

(1) Who is to be considered a scrivener, will be ex- ^ 

plained under the 11 and 12 Geo. 3, c. 8, sect 1, Irish 
statute. 

The obtaining protections, and exhibiting petitions to 
compel the creditors to take les« than their debts hav« 
long been disused; all the rest of this section is repealed 
by the 10 Ann. c- 15, except that if any trader beini^ 
arrested for debt, shall, after his or her arrest or dtjten- 
tion inr prison for debt, lie in |)ri&on two months or more 
upon that or any other arrest or detention in prison for 
debt ; or being arrested for the^umof one hundred pounds 
or more, of just debt or debts, shall at any time after such 
arrest escape out of prison, he shall be adjudged a bank- 
rapt, and in such cases of arrest or lying in prison for such 
debt or debts from the time of hi^ or her said tii^t arrest* 
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person and pqi^sons as are herein and hereby declared, de* 
scribed, or expressed to be bankrupts, and against his, her, 
and their lands, tenements, hereditaments, fees, annuities, 
joffices, goods, chattels, wares, merchandize, and debts, in 
such manner and form, as the same ought and might have 
been, if the persons herein declared, described, or express- 
ed to be bankrupts, had been by the said statutes, or either 
of them, described to be bankrupts, to all intents and pur-s- 
,poses whatsoeviBK 
Orders, &c. 4. And bfi it further enacted by the authority aforesaid, 
this^act sh^l That the sanifs orders, benefits and remedies, which are, 
aga?n"riTm ^^^ ^^ providcd and limited by this present act^ against 
thatis described any bankrupts, in or by this actdeclared, described, or 

to be a bank- \ 

tnpt by !3 £/. expressed to be bankrupts, or for or concerning his, her or 
c. i5i ''^* their lands, tenements, hereditaments, fees, annuities, 
offices, goods, chattels, wares, merchandizes, and debts, or 
any of them, or the discovery of them, or any of them, 
ghall from henceforth be had, pursued, takenj and ex^ 
pounded against such person or person^, as are declared or 
^expressed to be bankrupts, by the said former acts of par- 
liament, or either of them, and against his^ her, and their 
lands, tenements, hereditaments, fees, annuities, ofRces, 
goods, chattels, \vares, merchandizes, and debts, in such 
manner and form as the same ought and might have been, 
if the persons in the former statutes, or either of them, 
described to be bankrupts, had been mentioned and dcr 
scribed to be bankrupts in and by this present act. 
The bankrupt's 5. And whereas by the fprmej* law3 the commissioners 

wife may be . 

examined for oppomtcd havc powcr to examine the bankrupt himself, 
bankmpt'rpro- ^"^ such pcrson Or persons as are suspected to have or de- 
perty. j.^jjj jjjjy Qf ^j^^ estate, goods, or chattels of tlie bankrupts, 

but some doubt hath been made whether the commission- 
ers have power to examine the wives of the bankrupts 
touching the same, by reason whereof the bankrupts wives 
do daily conceal and convey away, and cause to be conr 
Teyed awaj^ much part of their husband's monie^s, ^ares^ 



i. 34. 
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goods, merchandize, and other estate, to person or persons 
unknown to any but such wives, by reason whereof much 
©f the bankrupt's estate is concealed and detained from 
the creditors. 

6. For clearing therefore the said doubt, and avoiding ^"^ «tatt 
the inconveniences aforesaid, be it declared and enacted 
by the authority aforesaid, That after such time as any 
person shall by the said commissioners, executing the said 
eommission, or the greater part of them, be lawfully ad- 
judged or declared to be a bankrupt, the said commissi-* 
oners executing such cortimission, shall have power and 
authority to examine upon oath the wife and wives of all 
and every such bankrupt, for the finding out and discovery 
of the estate and estates, goods, and chattels, of such bank- 
rupt or bankrupts, concealed,'kept, or disposed of, by such 
wife or wives, in their own persons^ or by their own act or 
means, or by any other person or persons. And that she 
and they, the said wife and wives, shall incur such danger 
and penalty for not coming before the said commissioners, 
or for refusing to he sworn and examined, or for not dis- 
closing the truth upon his or their examination or exami- 
nations, as in and by the said foimer laws, or either of them, 
is already made and provided against any other person or 
persons in like cases, (2) 



(2) There is a short report in Brownlow which proves 
that the doubt stated in the preamble to this section had 
existed. Anon. 10 Jac. A. D. 1612. BrowntoWy 47. 

*' The court was moved to know whether the wife of a 
" bankrupt can be examined by the commissioners upon 
" the statute of bankrupt, and they were of opinion she 
" could not be examined." This short case is of great 
importance to shew what steps the commissioners took to 
obtaiij iDfoi motion and indemnity at the commencement 
of the exercise of their authority. It will be endeavour- 
ed to be proved i^> Appendix B. that from similar motions 
and applications the court of Chancery has acquired its 
present extensive jurisdiction in bankruptcy. 
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that frrudu- 7. Aiid be it further enacted by the authority aforesaid, 
eTh hisTS That if any bankrupt shall upon his or her ekapaination or 
or rendereth examination^, to be taken before the said commissioners, 

not some just. • i i 

reason why be cxecutmg the said commissiou, be found fraudulently .or 
rupt™«^au bJ deceitfully to have conveyed away his or her goods, chat- 
*morv^'*and* ^^'^* lands, tenements, offices, fees, rents, or annuities, or 
lose one of Jbi J other estate, or any part thereof, to the value of twenty" 
pounds or above, to the end and purpose to hinder the exe- 
cution of this statute, or of any other the aforesaid sta- 
tutes, pr thereby to defraud, delay, or hinder his or her 
creditors of the same, and shall not, upon his or her exa- 
mination, discover unto the said commissioners, and (if it 
lie in his or her power) deliver unto the said commission- 
ere, all that estate, goods, and chattels, so fraudulently and 
deceitfully conveyed -away , as aforesaid, or by liimx>r her, 
, his or her means, kept or detained from the said conxmis- 

"Sioners, or that cannot make it appear unto the said coni- 
missipuers^ that he or she hath sustained some casual loss, 
^wheieby he or »he is disabled to pay what he or she then 
owed, shall or may be indicted for such fraud or abuse at 
the assizes<or general sessions to be holden before the judges 
of assize, or justices of the peace of the county or place 
where he or «he shall become bankrupt : and if upon such 
indictment or indictments the bankrupt be thereof con- 
victed, he or she so convicted shall be set upon the pillory 
in some public place, for the space of two hours, and have 
one of his or her eai-s nailed lo the pillory and cut off. (3) 
•rbecoramisr 8, And for that some doubt is conceived, whether the 
fc!Sk"rc»^the commifisioners, in case of resistance, have power by the 
bairifruprs forAier laws to break open, or cause to be broken open, the 

doors, &c. r ' * 

s house or houses of such bankrupts, which if they have not 



(3) This section seems to be virtually repealed by the 
5 Geo. 2, c. 30, sect. 1. w^hich has made it felony without 
benefit of clergy to conceal etfects to the amount of twen- 
ty pounds. 
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the remedies by the former laws given will be to little ef- Wsii «tat, Mpfci^ 

feet ; be it therefore enacted. That irt execution of the said . * 

Lommission, it shall be lawful to j^nd for the said com-* 

missioners or the greater part of them, or any other person 

or persons, officer orofficerSj by them, or the grieater part 

of them, to be deputed and appointed by their warrant or 

warrants, under tlieir hands and seals, to break open the 

house or houses, chambers, shops, warehouses, doors, 

trunks, or chests of the said bankrupt, where the said bank*^ 

rupt, or any of his or her goods or estate shall be, or repu- 

ted to be, and to seize upon and order the body, goods, 

chattels, ready mouey, and other estate of such bankrupt, 

as by tbesaid fornuer laws are limited and appointed, whe» 

therit be by imprisonment of his 6r her body, or otherwise, 

as to the said commissioner^, or the greater part of them, '< 

shall be thought meet. (4) 



"tf*. ' I ' ' I 



(4) The i3 Elix. c. 7, sect ^, authorises the commis^. 
siopers to take at their discretion, order and direction 
with the money, goods, chattels, &c. whei^esoever they 
incKiy be found or known ; and this section to remove doubta 
declares they may break open, or by their warrant may 
cause to be broken open the bankrupt's doors, 'this is a 
power, which the ofiicers of courts of law do not possess 
in civil actions. But this authority by the words of the 
statute is confined to ^Ue bankrupt's house and doors. 2 
Show. 247. 

When the messenger had seized the bankrupt's proper- 
ty on board a ship, but was put out of possession, and 
was threatened to be thrown overboard, the parties oft'end- 
jng were ordered by Lord Chancellor Eldon to give se- 
curity for answering the bankrupt's interest in the cargo. 
Exparte DixQUy 8 Fes. 104, 

The 13 Eliz. c. 7, sect, a, expressly says that the order 
of the commissioners shall be effectual against all per- 
sons, who by joint purchase with the offender have any 
interest in the premises. These words empower the 
commissioners to seize all joint property under a separate 
commission against one partner, 

Serjeant Goodinge has observed that if an action of tres-p 
pass is brought for breaking and entering the house, the 
defendant must plead the commission and all the special 
matter^ 
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■Aie bankrupt's P. And foT the better division and distribution of the 

^oods shall be , , i i • 

xateabiy divid- lands, tenements,* hereditaments, goods, chattels, and other 
^an"ding*^anV ^^^^ of such bankrupt, to and amongst his or her cfedi- 
judgment, re- tors, be it enacted. That the commissioners, or the cfreatest . 

cognizance, ° 

^c. part of them, shall and may examine upon oath, or by any 

other ways or means, as to them shall seem meet, any 
person or persons for th^ finding out and discovery of the 
truth and certainty of the several debts due and owing to 
all such creditor and creditors, as shall seek relief, by such 
course of commission to be.sued forth as aforesaid : and 
that all and every creditor and creditors, having security 
for his or their several debts, by judgment, statute, re- 
cognizance, specialty with penalty or without penalty, or 
other security, or having no security, or having made at-^ 

frishstat. s.,4. tachments, in London, or any other place, by virtue of any 

custom there used, of the goods and chattels of any suoh 
bankrupt, whereof there is no execution or extent served 
and executed upon any the lands, tenements, heredita- 
ments, goods, chattels, and other estate of such bankrupt, 
before such time as he or she shall or do become bankrupt, 
shall not be relieved upon any such judgment, statute, 
recognizance, specialty, attachments, or other security, 
forany more than a rateable part of their just and duedebts, 
with the other creditors' of the said bankrupt, without 
respect to any such penalty or greater sum contained in any 
such judgment, statute, recognizance, specialty with 
penalty, attachment, or other security. (5) 

The general plea of not guilty for taking the good^, 
given by the 1 Jac. 1, c. 15, sect* 16 is confined to what is 
done under that statute and the 13 Eliz. c. 7, Goodinge 174. 

(5) By this section the commissioners haveapovver to 
Examine any person to ascertain the truth and certainty 
of the debts^due from the bankrupt. Thie authorizes the 
commissioners to admit the oath and evidence of the par- 
ty himself claiming the debt. In general that is (the only 
proof. The bankrupt himself may be called to coniirm 
or contradict that proof. 
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10. And be it further enacted. That if it shall happen. The commit* 
any the lands, tenements, goods, chattels, debts, or other pf*^i^"*whe« 

Where there is any doubt, the commissioners must de- 
termine as a jury, as well as they are able. 

If they reject the proof of the debt the party may petition 
the chancellor to have it re'ceived, or if they admit it against 
the opinion of the creditors, the assignees may petition. 
the chancellor to have the proof expunged. 

The chancellor may order an issue to have it tried at 
law whether any or what debt is due ; that is a power ^ 
which the commissioners do not possess. 

Upon the other part of this important section all the 
judges of C. B. " held that the clause of the statute was full 
" and plain, that all the creditors of the bankrupt, unless 
** there was a mortejage, should be equally paid." 

Sir Geo. Net&land v,— — -, L P.tVms. 92^ Urlebar v. Fletch^ 
er, ibid, 737. 

See the 11 and 12 Geo. 3, c. 8. Irish Stat sect. 4 and 5, 
where there appears to be some difference with respectto 
judgments in England and Ireland. 

Where goods were sold and a great discount, viz. 33 per 
cent, was to be allowed, if they were paid for before a 
certain time, but if not the whole to be charged, the chan- 
cellor said " they cannot make the debt more than the 
real price of the goods." Exparte Ainsworthj Cooke 191* 

It seems to be within both the meaning and words of 
this section ; any discount beyond legal interest ought 
to be disallowed. 

So upon all bonds and notes given for more than the 
debt really due by the express words of this section, a proof 
cannot be admitted for more than thejust and due debL 
See this subject more fully considered in A pp. C. 2d Vol. 

Lord Eidon has decided that a simple contract debt, 
against which the statute of limitations might be plead* 
edin an action at law, cannot be proved under the com* 
mission, and of course that it will notenable the creditor to 
petition for a Commission. Exparte Dewdnei^y 1 5 Ves. 47P» 

The writer of these notes having long admitted such 
proof in his practice as a commissioner, when the reality 
and existence of the debt was admitted by the bankrupt, 
he has stated his reasons in Appendix D. in the second 
volume, for thinking that a commission of bankrupt is not 
affected by the statute of limitations, 21 Jac 1. c. 16. pas- 
sed in the ^ame sessions with this statute, and that all debts 
by simple contract and specialty of thie same duration are 
placed upon the same footing and equality by this section. 



4(5 «1J. I.e. 19. 1628- 

the bankrupt est&tc of any bankrupt to be extended, afker sueh time as 
himself ac- - he OF she 18 beconie a bankrupt, by any person or persons, 
the Wng! ^ under colouror pretence of his or their being an account- 
ant, or any way indebted unto our Sovereign Lord the 
King^s Majesty, his heirs or successors, that then it shall be 
lawful to and for the said commissioners to examine upon 
oath, whether the said debt were due to such debtor or 
accountant, upon any bargain or contract originally made, 
betwixt such accountant and the said bankrupt, the said 
debtor and accountant, and his or their servants : and if 
«uch bargain or contract was originally made to and with 
any other person or persons than the said debtor or ac- 
countant, or for the use and trust of any other person or 
persons, then it shall and may be lawful to and for the said 
commissioners, or the greater part of them, to order and 
dispose of all such lands, tenements, hereditaments, goods, 
chattels, and debts, so extended as aforesaid, to and for 
the use of the creditors, which shall seek relief by the said 
commission ; and that the order and disposition of the said 
commissioners, or the greater part of them, shall be good 
and available against the said extent, and against all per- 
sons claiming from, by, or under the said extent; and that 
»uch person and persons, to whom the said lands, tene- 
ments^ goods, and chattels so extended, shall be bargained, 
5iold, granted, or assigned by the commissioners aforesaid, 
or the greater part of them, shall have good remedy to 
have, demand, and recover the same against such person 
and persons who shall detain the same. (6) 
Gooiisin file 11^ ^^^ fQj, tj^j^l- it often falls out, that many persons 

possession, «c* * . ' . -^ *^ 

of the bank- before they become bankrupts, do convey their goods tQ 
to pay his Other men upon good consideration, yet still do keep the 

ftonding^auy ' samc, and are reputed the owners thereof, and dispose 
former grant ^^^ ^^^ ^ ^j^^jj, ^^jj . y^ j^ enacted. That if at any tina« 



(6) This would have been void upon general principkt 
of fiaud. 
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hereafter, any person or persons shall become bankrupt, 
&Dd at such time as they shall so become bankrupt, 
shall, by the consent and permission of the true owner 
and proprietary, have in their possession, order, and dis* 
position, any goods or chattels, whereof they shall be re- Irish stat< s. d, 
puted owners, and take upon them the sale, alteration, 
or disposition, as owners, that in every such case, the said 
commissioners, or the greater part of them, shall have 
power to sell and dispose the same, to and for the benefit 
of the creditors, which shall seek relief by the said com- 
mission, as fully as any other part of the estate of the 
bankrupt. (7) ' 



(7.) This important section at different times h?is had 
different constructions put upon it by the highest authori- 
ties who have presided in the courts of law and equity. 
In 1708 Chief Justice Holt and the court of King's Bench 
decided that the enacting clause was to be construed by 
the preamble, and that it was to be confined to goods, 
which the bankrupt had sold or mortgaged, and of which 
he continued in possession, and that it did not extend to 
diamonds or property which the owner deposited in the 
handsofthe bankrupt. L'Jpostrex. Le Plaistrier, I P. 
W'ms.SlS.LordChancellorCowperin 1716, said with some 
heat that this was a ridiculous notion^ Copeman v. Gallant^ 
1 P. fVms.3U. Yet in 1750, in jRyo//v. Rolle, 1 Jtk. 176. 
JLord Hardwickeand Ch. Bar. Parker dis?i.pproved of the 
opinion of Lord Cowper, and adopted that of Ch. J. Holt. 
But in 1774 in Mace v. Cadell, Cowp. 232, Lord Mansfield 
and the cQurt of King's Bench decided agreeably to the 
opinion of Lord Cpwper, and j ustly observed that the 
whole would have been nugatory, if it had been confined 
to the bankrupt's original property, which he had retained 
in his own hands, for such a grant would have been frau- 
dulent and void, according to the doctrine in Twine's case, 
3 Co. 81. In M^ncev. Cadell a woman permitted a man to 
have the use of furniture her property, and she had falsely 
declared that the roan was her husband. The court heli 
that this woman's property belonged to the assignees of 
the man, who had become a bankrupt, as he was the rer 
puted owner, and had the disposition of it as owner. 

The court there said " this statute does not extend to 
*' the case of factors or goldsmith'^, who have the pos^ 

7 
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Grentofthe ' IS. And for the better payment of debts, aftd discou- 
ofrhVbank-' raging men to bccome bankrupts, be it further enacted, 

vupt shall be 
good. 

*• session of other men's goods merely .as trustees, or.nnder 
** a bare authority, to sell for the use of their principal ; 
" but the goods must be such as the party suffers the tra- 
** der to sell as his own." 

It seems to be reasonable that he who lends goods to 
the bankrupt to support his credit should not be in a bet- 
ter situation than he who lends him money. 

This subject has been lately very fully considered in 
the court of King's Bench in a case, in which it was deci- 
ded that this section does not aflect the freehold, or any 
article which is fixed to the freehold or realty; but if 
utensils of trade were let to a trader at a yearly rent, they 
would pass to his assignees, unless there had been an 
usage in the trade for such utensils or articles to be let 
out to traders, as that might have repelled the presump- 
tion of ownership arising from the possession and appa- 
rent order and disposition of them. Horri v. Baker, 9 East 
215. Ryally. Rolle, 1 Jtk. 165. 

So also if a petson rents furniture without the house, 
they will pass upon his bankruptcy to his assignees, but 
not where he is in possession of a ready furnished house. 
Lingham v. Biggs, 1 Bos. and PulL 82. 

But property will not pass to the assignees where it is 
left for a particular special purpose, or of which he has 
only a temporary custody, as where they have been left 
>n the bankrupt's warehouse till they could be shipped^ 
Exparte Flyn, 1 Atk. 185. 

So where goods were sent to be a{iplied to the pay- 
ment of particular bills, which had been paid, and the 
goo<ls were not sold before the bankruptcy, the owner 
was permitted to recover them. Mr. J. BuUer dissented, 
but tlie judgment of the rest was affirmed in a court of er- 
ror, Tooke V. Hollingworth^ 5 jT. B. 21 5 . 2 Hen, Bl 501 . 

For when goods or bills are consigned or remitted for 
. a special purpose, it seems to turn the person who receives 
them into an agent or factor.* 

The case of a factor has long been an exception to the 
general words of the statute. Lord Hardwicke has ob- 
served that *• contrary to the express words of the statute, 
" factors have been excepted out of it fox the sake of 
" trade and merchandise." Exparte Dumas, 1 Atk. 234. 

The law with respect to factors seems to be fully set- 
tled, in the case of Scott v, Surmon, Wiilet Rep. 400. 
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That the said commissioners, or the greater number of 

them, shall have power by virtue of this act, by deed in- 

' ' ' - - — ■ — ' — 

If a factor has goods in specie at the time of his bank- 
ruptcy, they may be all recovered by the owner or con- 
signor against the assignees, if they take possession of 
them. 

If the factor sells them and mixes the money with his 
own, then the owner or consignor must come in as a ere- . 
ditor under the commission. 

But if he has sold them for notes or bills which he has 
not negociat.ed before the bankruptcy, then the consignor 
may recover these notes from the assignees, or the value 
of them, if they have received the amount^f them ; that 
was the point in ScoH v. Surman. 

If the bankrupt as factor had sold goods upon credit, 
the consignor must receive the debt not his assignees. 
Exparie Mwrai/^ December 1783^ Cooke379. The same 
of course would be true if the factor kepi a distinct 
account with a banker, of the consignor's money, or in 
every case where the consignor's money was not mixed 
with his own. 

The same law will apply exactly in principle to execu- 
tors and bankers. % - y 

What Lord Mansfield has said of an executor is true of 
every other person, who has property in auter droit or in ^ 

right of another, viz. " if an executor becomes bank- 
rupt, the commissioners cannot seize the specific eifects 
of his testator; not even in money which specifically 
can be distinguished and ascertained to belong to such 
testator and not to the bankrupt himself." Howard v. 
Jemmeti, 3 Burr. 1309. 

This applies to the assignee of a bankrupt, who be- 
comes himself a bankrupt. 

With respect to bankers, C. J. Eyre has said '* I take it 
to be now settled that bills in the hands of a banker, like 
goods in the hands of a factor, in the event of a bankruptcy 
are to be delivered up, subject only to the lien which the 
banker may have upon them for the balance of his ac- 
count On the other hand, it is clear that if indorsed bills 
are deposited with a banker, and they are negotiated to a 
third person, though the purpose for which they were 
deposited should be ever so cruelly disappointed by his 
becoming bankrupt, the original owner can have no claim J 

to recover them in trover against such third person.'^ 
Boldcn V. Puller, 1 Bos. and PulL 639. 
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dented and inrolled within six months after the making 
thereof, in some of his Majesty's courts of record at Westmin^ 
ster, to grant, bargain, sell, and convey any manors, lands, 
tenements, or hereditaments, whereof any bankrupt is 
or shall be in any ways seized of any estate in tail, in pos- 
session, reversion, or remainder, and whereof tio reversion 
or remainder is or shall be in the King's majesty, his heirs 
or successors, of the gift or provision of his Majesty, his 
progenitors, his heirs or successors, to any person or per- 
sons, for the relief and benefit of the creditors of all such 
bankrupts; and that all and every such grants, bargains, 
sales, and conffeyances shall be goodand available in the 
law to such person or persons, and their heirs, against the 
said bankrupts, and against all and the every issues of the 
body of such bankrupts, and Against all and every person 
andpersons, claiming any Estate, right, title, or interest, by, 
from, or under the said bankrupts, after such time as such 
person shall become bankrupt, and against all and every 
other person and persons whatsoever, whom the said 
bankrupt by common recovery, or other ways or means, 
might cut off or debar from any remainder, reversion* 
rent, profit, title^^or possibility, into or out of any of the 
said manors, lands, tenements, or hereditaments. (8) 



InGilesv. Perkins,9 EastA% The court of King's Bench 
decided that if a customer paid bills^into a banker's, who 
gave him credit for them as cash, and became bankrupt 
before they were due, if they were not negotiated the 
customer might recover them from the banker; and if the 
assignees receive the money due upon them, the customer 
may recover it from them, in an action for money had and 
received, provided the balance of his account was in his 
favour at the time of the bankruptcy. 

And if it were not, it cannot be doubted but he mi^-ht 
recover them or the value upon paying the difference 
against him. 

See more upon this subject under the 11 and 12 Geo. 3, 
c. 8. sect 9, Irish statute. 

(S) This section declares that the deed shall be enrol- 
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13. And be it further enacted. That if any person that conditional 
now is, or hereafter shall become a bankrupt, have here- by*he bank- 
tofore granted, conveyed, or assured, or shall at any time [H^^^^^'J^ 
hereafter grant, convey, or assure any lands, tenements, the commis- 

^ • sionen. 

hereditaments, good.s, chattels, oi' other estate, unto any 
person or persons, upon condition, or power of redemp- 
tion at a day to come, by payment of money, or other- 
wise, that it shall and may be lawful to and for the said 
commissioners, or the greater part of them, before the 
time of the performance of such condition, to assign and 
appoint, under their hands and seals, such person or per- 
sons, as they shall think fit, to make tender or payment of 
money, or other performance, according to the nature of 
such condition, as fully as the bankrupt might have done, 
andthat the said commissioners, or the greater part of them, 
shall after such tender, paj^ment or performance, have 
power to sell and dispose of such lands, tenements, here- 
ditaments, goods, and chattels, and other estates so grant- 
ed, conveyed, or assured, upon condition to and for the 
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led within six months after the making. Under the 13 
Eliz, c, 7. ^^ct. 13, the time for enrolment is not limited, 
but the assignees or vendees take no interest till the deed 
is enrolled ; for in one ca$e the court said, that " the com- 
missioners may sell by deed enrolled," so without enroU 
ment no sale. Elliott v.Danbj/, 12 Mod. 3. Bennett v. 
Ganby, Carth. 178. 

The deed enrolled of the commissioners has all the 
operation over the bankrupt's estates tail that a recovery 
suflered by him would have had, and even greater, for it 
conveys his estate tail clear of mortgages and incumbran- 
ces after his Tife. Fpr if he mortgages his estate tail, the 
assignees hold the estate clear of the mortgage after his 
death. Beck v. M^elsk, 1 mis. 270. But if the bankrupt 
has covenanted for further assurance then theassignf^es 
must redeem the mortgage.* Pj/e v. Daubnuz, 3 Bro. 
596. 

If the original deed is, lost, the counterpart cannot be 
enrolled as the original. ExparU Robson, Amb, ISO. 

p2 
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benefit of the creditors, as fully as they may sell or dis- 
pose of any the estate of the bankrupt. (9) 

(9) Lord Hardwicke has said, that " every creditor is 

to swear whether he has a security or not ; if he has 

a security, and insists upon proving, he must deliver 
•* up the security for the benefit of the creditors at large, 
" be they mortgages or pledges.'* Exparie Grove, 1 JtL 
104. 

But by the former section 11, the mortgagee of any 
chattel interest can have no benefit, if he is not in pos- 
session of the article, or as far possessed of it as the cir- 
cumstances of the case vrill admit. 

Lord Hardwicke has summed up the whole law upon 
the subject in a few words: " A mortgage may be made 
*' of a ship at sea; and if the mortgagee takes all methods 

in his power to get the possession, such as bill of sale, 

&c. it will be out of the statute Jac. 1. c. 19. sect. 11, 
'* as was held in Brown v. Heathcote, I Atk, 160; which 
** case was taken notice of by thejudges in Ryal v. Rowks ; 

otherwise no security could be made of a ship at sea. 

But the suffering the ship to come back, and go on 
'* another voyage made it a very different case from 

Brown v. neathcote.** Exparte Matthews, 2 Fes. 272. 

Mr. J. Grose said, agreeably to the decision of the court. 
It has been invariably held that the delivery of the grand 
bill of sale is a delivery of the ship itself. Jjtkinson v. Jlia- 
ling, 2 T. R. 462, 

The mortgagee in such a case is bound to take posses- 
«ion as soon as the ship arrives in an English port, but he 
is not bound to take possession in an Irish or foreign port 
Eipnrte Batson, 3 JBro. 362. 

The mortgagee of a share of a ship can only take pos- 
^ssion by the, transfer of the hill of sale of that share. 
Gillespy v. Coats, %imb, 652. Exparte Standgroom, 1 Fes. 
Jun. 1()3. 

But a bill of sale of a ship at sea, even if the sale is con- 
ditional, or a mortgage, is void, unless the jsertificate of 
the registry be recited therein by 26 Geo. 3. c. 60. sect. 17. 
iioileston V. Hihbert, 3 T. R. 406. 

If a trader purchase land, and the purchase money or 
part of it is unpaid, the vendor has a lien upon the land; 
and if the purchaser becomes a bankrupt, the vendor must 
be considered as a mortgagee for the purchase money un- 
paid. Chapman V, Tanner, I Fern. 267. 

And where the bankrupt before bankruptcy had agreed 
to give a certain sum for an estate in land, the vendor fil- 
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14. Provided further. That no purchaser, for goods and CommUgion 
valuable consideration, shall be impeached by virtue o' forth withiBfivt 

ed a bill against the assignees, to compel a specific per- 
formance, and the chancellor decreed the estate to be 
sold, and there being a deficiency, the vendor was decreed 
to f»rove thedeficiency under the bankrupt's estate. Bowle$ 
V. Rogers. Cooke, 123, 1800. 

But where a lease is deposited, or the title deeds^ as a 
security, equity will supply the defect of a conveyance, 
and in bankruptcy the effect will be the same as if the 
mortgage had been completed. Russell v. Russell, 3 Fes* 
424. 

So also, if bonds are deposited, or bills and notes not 
indorsed, they must be delivered up to the assignees, if 
the creditor wishes to prove his whole debt; but ihey 
may be redeemed by the assignees, or they may be sold 
Or made the most of, and then the creditor will be admit* 
ted to prove the deficiency. Exparte Smith, S^c. Cooke, 
1'24. Chancellor's order, March 3. 1794, post. 

If two independent estates are nrortgaged, and one is 
deficient, and the other affords a surplus, the assignees 
cannot redeem the one without the other. Pope v. Onslow, 
2 Fern. 286. But Lord Haidwicke doubted, whether 
this was the rule of the court in Exparte King, iJtk. 300. 

If a mortgage is made, and the mortgagor commits a se-^ 
cretactof bankruptcy, and the mortgagee advances far- 
ther sums upon the security of the mortgage, this second 
mortgage or further advances cannot be tacked to the first, 
and the assignees may redeem upon payment of the first 
mortgage only. Exparte Herbert, 13 Fes. i83. 

But the second mortgage olr advance would now be 
protected and available under the 46 Geo. 3. c. 135 ; if a 
commission did not issue within two months after it, as 
a payment to the bankrupt, or a contract or transaction 
by the bankrupt bonSi fide made before the party had no- 
tice of his act of bankruptcy or insolvency. See 46 Geo. 3. 
C.135. Post. 

Where the estate is deficient, and the mortgagee ap- 
plies to prove the deficiency, the interest must be calcula- 
ted only to the date of the commission. Exparte Badger, 
4 f'es. 165. 

But if the estate is sufficient to pay the principal and 
interest, the assignees cannot redeem without paying the 
interest to the time of redemption. 

Where there is a promissory note to the amount of a 
debt, and a pledge besides, the pledge must be sold, and a 



5* 21J. 1. c. 19. 

this act, or any other act heretofore made against baric- 
rupts, unless the commission to prove him or her a bank- 
rupt be sued forth against such bankrupt within five 
years after he or she shall become a bankrupt. (10) 



proof made for the deficiency only. Expartc Standgroom^ 
1 res. Jun. 163. 

^ee Lord Loughborough's order for the commissioners 
to sell mortgaged premises, March 8,* 1794, po5^ 

(10) The 13 JG/Zz. c. T.sfc/. 2, having declared, in une- 
quivocal terms, that a trader, from the time he commit- 
ted an act of bankruptcy was incapable of disposing of 
his property, or of receiving what before was due to him ; 
this is the second, qualification of that incapacity, or as 
it is called, the relation to the act of bankruptcy. The 
first was by 1 Jac. 1. c. 15, 5ecM4. 

Whatever the bankrupt sold, lands, or goods*after an 
act of bankruptcy unknown to the purchaser, might be 
recovered back by the commissioners or their vendee, 
and if the purchaser <iad paid the money, he could not 
prove his debt under the commission, as he was not a 
creditor at the time the trader became a bankrupt. 

The construction put upon this section is this, viz. 
ifan act of bankruptcy is committed, and then a sale by 
the bankrupt, and afterwards a commission, if five years 
have elapsed between the act of bankruptcy and the date of 
the commission, the intermediate sale or purchase cannot 
be defeated ; if the time is less than jive years the proper- 
ty may be recovered by the assignees. 

The act of bankruptcy immediately preceding the sale 
is the one to which the<lateof the commission must 
be referred. Acts still more ancient, or acts between the 
sale and commission, have no operation with respect to 
this section. Hadford v. Bluduorth, 1 Lev^ 13. Spen-^ 
cer V. Vena ere y 1 Keh. 7 22. 

This section does not take notice of the purchaser's 
knowledge of the act of bankruptty, and it might have 
bf^en supposed, that if the purchaser had given good and 
valuable consideration, by which the creditors could not 
have been injured, as the bankrupt's estate would not 
have been diminished, that the purchaser might have ac- 
quired an indefeasible title at the end of five years, after 
even a known act of bankruptcy ; but Lord Hardwicke 
has decided otherwise, in Rend v. IVardy which «eems to 
be Imported only in 17 lifu 119. He says, all tV*e other 
protections of debtors to, and creditors ot, a bankrupt, are 
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13. Provided further, and be it enacted by the authd- strantrers shall 
nty aforesaid. That this act, and all other acts of parlia- tagc of this 

ami alloihar 
'■ ■ laws against 

only in cases of secret acts of bankruptcy ; and therefore 
he concludes, that the legislature by this section intend- 
ed to protect a purchaser only aft* a secret act of bank- 
ruptcy, and not a person who purchased with a know- 
ledge that the seller was a banRrupt ; but the 1 Jac, 1. 
c. 15, sect. 14, having qualified the relation to the act of 
bankruptcy, by declaring that no debtor should be en- 
dangered who should pay his debts to the bankrupt be- 
fore he shall know that he is become a bankrupt, and this 
being the second ciualification, and no mention being 
made of the knowledge of the act of bankruptcy, it might, 
I think, with some reason be argued, that it was the in- 
tention of the legislature to confirm a purchase made fiv6 
years after an act perhaps known to all the world. For 
instance, if a trader lies in prison two months, which is 
known to all who deal with him, and his creditors, have 
newish to petition for a commission for some years, it 
would be very liard, that at any distance of time all who 
purchase from him, by giving him full value for his pro- 
perty might be compelled to restore the purchased pro- 
perty or its value, when they could not even receive 
a dividend upon the money they paid. 

It therefore probably was the intention of the legislature 
that any act of bankruptcy known or secret, afterfive years 
was candelled with a reference to purchases, and that 
this statute was intended to protect an4 indemnify pur« 
chasers after a notorious act of bankruptcy at the expi- 
ration of a certain period; but if this section does not ex- 
tend to^a known act of bankruptcy, then I conceive it 
will be universally true that no person is protected, who, 
without compulsion by an action receives from or restores 
to a trader any property after he has kno.wledgc of an act 
of bankruptcy. 

This-section is not repealed by, but is greatly qualified 
by the 46 G^o. 3. c. 135, which enacts, that all conveyan- 
ces by, and all transactions by and with any hankrapt, 
bon^ fide made more than two calendar months before the 
date of the commission, shall be valid, notwithstanding 
any prior act of bankruptcy, provided the party dealing 
with the bankrupt had not notice of it at the time, or 
that he was insolvent, or had stopped payment. 

A purchaser after a secret act of bankruptcy is now se- 
cure, if a commission does not folWwwitlun two months 
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xnent heretofore made against bankrupts, shall ex^nd to 
strangers born, as well aliens as denizens, as eifectually as 
to the natural bom subjects, both to make them subject 
to the laws as bankrupts, as also to make them capable 
of the benefit of contribution, as creditors by those laws. 
(11) 
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> 

AN ACT DECLARATORY CONCERNING BANKRUPTS. 

Pnamble. W^HEREAS divers noblemen, gentlemen, and persons 
^ of quality, no ways bred up to trade or merchandize, do* 
oftentimes put in great stocks of money into the East In-* 
dia company or Guiney company, and the fishing trade, 
and such other public societies, and receive the proceed 
of those stocks sometimes in ready monies, sometimes 
in commodities, which they usually sell for money, or 
exchange again, by which means the trade of those com- 
panies is much encouraged, fishing and navigation increa- 
sed, and the publick good of the whole kingdom very 
much advanced. 

2. Notwithstanding which great advantage to the pub- 
lick, there hath been lately some opinion conceived, that 
such persons may and ought to be made subject to the 
statutes provided against bankrupts. ^ 

3. For the better declaring and explaining tlie law 
therein, and to the end such persons may not be discou- 
raged in those honourable endeavours for promoting pub- 
lic undertakings ; be it declared and enacted by the king's 
most excellent majesty, with the advice and assent of the 

— - — -"" s 

after the conveyance, &c. but if it does, the purchaser's 
title wiil then rest solely upon this section. 

(11) This section is intended to repeal so much of the 
13 Etiz. f.7. s. 1. and 1 Jac. 1. c. 15, »ecU 1, as confined 
the description of a bankrupt to a subject born of this 
realm^ or atij/ of the kirk's damnions or denizen. 
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lords spiritual and temporal, and the commoiis, in this 

present parliament assembled, and by the authority of the 

same. That no person or persons ^whatsoever, who have No penonfor 

adventured, or put in, or who hereafter shall adventure, S^ ufthe£^< 

or put in any sum or sums of money in the said East In- ^"f ''^' ^"•"'^ 

. company, or 

dia company, or Gviney company, or into any joint stock, fis*»»ng trade, 

X n w \ *i «f w shall be esteeitt. 

Stocks of money, by them or either of them made or mised, ed a trader 
or to be made and raised, for and towards the maintaining *f binkrupu. 
and carrying on the trade by the said JS^^^ India company, 
or Guitvey company, managed, or to be managed, or who 
have formerly, or shall hereafter adventure or put in any 
sum or sums ofjnoney into any stock or stocks of money, 
for the managing and carrying on of the said fishing trade, 
or the trade now called TAe Hoyfl/ Fishing Trade, and 
shall receive and take his or their part or dividend of fish, 
goods, or merchandises, in specie, and shall sell or ex- 
change the same, shall, for or by reason only of such 
adventure of monies so put into the said East India com*, 
pany, or Guiney company, or into any stock or stocks for 
and towards the said fishing trade, or for or by reason only 
of the receiving and taking such fish, goods, and merchan- 
dizes in specie, or selling for money, or exchanging the 
same again, be adjudged, taken, esteemed, or reputed a 
merchant or trader within any statute or statutes for 
' bankrupts, or be liable to the same. 

4. Provided al ways, and it is hereby declared. That every Proywo for 
person or persons, who shall trade, traffick, or merchan- 
dize in any other way or manner than in the said royal 
fishing trade, or the trade managed by the sai(l East India 
company, or the Gniney corapanyas aforesaid, shall, for 
and by reason of his and their trading, trafficking, and 
merchandizing, be liable to commission atid commissions 
against bankrupts, as fully, to ^U intents and purposes, 
and not otherwise, as if this act ha^ never been made; any 
thing in this act to the contrary notwithstanding. (1) 



{l)This refers to their private trading, in respect of 
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The judgment 5. And bc it ftiTther enacted. That a Tferdrct and jud^- 

siTjoim Woi- "^^^t in replevin hei^tcrfbre had or given in thfe term of 

st^hoHne Eostef, in the year one«thousand six hundred fifty-three, 

in the king's bench, betwixt Pkirieas Andrezcsy plaintiff, 

Ittchard Woolward ^nd WUliam Meggs^ defendants, whefe- 

by Sir John ffohtenlmtmey knight, and adventurer in the 

said East India company, was adjudged and found liable 

to a commission of bankrupts, only for and by reason of i 

share he had in the joint stock of the said* company, and 

a pretended selling for money part of the feturn, which he 

had in specie for his said adventure, shall be, and is hereby 

' declared contrary to law, and is hereby reversed, and made 

void and null. 

ProTisoforpur- 6. Provided always, and be it enacted. That no act, sale, 

caw^f s^rlfohn ^'' disposition of any of the lands, tenements, heredita- 

Wolstenhoime. ments goods, chattels,debts,or credits, of the said Sir John 

tVohtenholme^ or any distribution of the same, or of any 

money heretofore made or done by the commissioners of 

« 

bankrupts, or any claiming under them, or any of them, 
by virtue or colour of any commission or commissipns 
taken but against the said Sir John Wohtenholmey and 



which they would without doubt be liable, to be. made 
bankrupts. The whole of this statute is declaratory of 
the former law. It reverses the judgment in the case of* 
Sir John Wolstenhoime as erroneous. Lord Holt wa» of 
opinion, that a member of the Stationer's company a« 
such could not be a bankrupt. Lord llaym. 851. 

In the 8 & 9 IV. 3. c. 20. An act for the incorporation 
of the governor and company of the Bank of England, 
there is a clause that no member as such shall be subject 
to the bankrupt law. 

Similar provisions are inserted in many legislative in- 
corporations fr6fti abundant caution, in order to remove 
the apprehensions of those who are inclined to become 
members. 

All corporations arcr created for the public benefit, as 
well as for private interest, and from the authority of this 
statute, I tbtnk we mvf safely eonclttde thftt Tja member 
of any corporation as such only, can be a bankrupt. 
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whereof any person or persons is by virtue or Gc4our of or 
under any such act, sale, or disposition, actually seised ot 
possessed, shall be hereby impeached or frustrated, but 
that the same be enjoyed for and toward satisfaction of 
the debtSy for which the same have been disposed or distri* 
by ted. 
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AK ACT TO PREVENT FRAUDS FREQUElSfTLT COMMlt- 

TED BY BANKRUPTS. (1) 

VV HEREAS many person's have and do daily become Preamble, 
bankrupt, not so much by reason of losses and unavoidable 



(1) We now come to a new aera in the system of th^ 
bankrupt law. No change had been made in that law 
between the 21 Jac. 1(523, and the 4 and o Ann. 1705, 
But in this the most important alterations Were introdu- 
cedy which with gentle modifications and ameliorations 
were established by the 5 G^o. 2. c. 30. which statute 
has continued in force till the present time, except as far 
as it has been lately altered by the 46 Geo. 3. c. 135, and 
the 49 Geo. 3. e. 121. 

In order to shew fully the history, and progress of the 
bankrupt law, I have thought it proper to insert here the 
4 and 5 Arm. cA7. the 5 Ann. c. 22*, and the 5 Geo. 1. 
c. 24., though they are all expired. • 

But it will appear from them by what gradual changes 
the 5 Geo, 2. c 30., and the present system have been 
formed, and when that statute is ambiguously expressed, 
they may be found of great service in shewing what was 
the original intention of the legislature.. They will not 
only gratify curiosity, but will greatly assist in elucidat- 
ing the subsequent existing statutes. 

The student in perusing the decisions of the courts in 
the several reporters, ought to attend to their dates, and 
observe what statutes were then in existence, or he will 
frequently be led into error with respect to the existing* 
law. 

C. B. Comyns in his excellent Digest? a work which 
students and practisersof law frequently consult, has 
abridged only the statutes of Queen Anne, and his con- 
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misfortunes, as to the intent to defraud and hinder their 
creditors of their just debts and duties to them due and 
owing: for the prevention thereof be it enacted by the 
Queen's most excellent Majesty, by and with the advice 
and consent of the lords spiritual and temporal, and com- 
mons, in this present parliament assembled, and by the 
authority of the same, That if any person or persons, who 
from anddfter the four and twentieth day of June, in the 
year of our Lord one thousand seven hundred and six, shall 
become a bankrupt within the several statutes made against 
bankrupts, or any of them, and against whom a commis- 
sion of bankrupts, under the great seal of England^ shall 
be awarded and issued out, shall not, within thirty days 
next after notice thereof in writing shall be left at the place 
of the usual abode of such person or persons, and notice 
Bankrupt not given in the Gazette, That such commission or commis* 
•orrenderinp sions is or are issued forth, and of the time and place of a 

upon notice, ' ^ *^ 

and submitting meeting of the said commissioners, surrender him, her, or 
ed, &c. shall themselves to the commissioners named in the said com* 
ron.^without^" mission, or some of them, and submit to be examinedfrom 
benefit of |.jjjjg |.q ^^^ upou oath, by and before the said commis- 

' ■ ■ ■ ' ^ ■ .1 1 1 ■ ■—. .» .1. - 1 .. ■ . 

tinuator has not sufficiently pointed out the difference be- 
tween them and the 5 Geo* 2. c, 30. 

It had been discovered by experience, that the bankrupt 
was not influenced by sufficient inducements to surren- 
der his property fairly and honestly to his creditors. He 
might have been committed to prison, outlawed, and pro- 
secuted for perjury. 

But this statute denounces the punishment of death for 
disobedience and non-compliance, and offers at the same 
time great rewards for fair and honourable conduct, by 
giving him a discharge from all his debts existing at the 
time of his bankruptcy, and also a considerable allowance 
out of his estate. 

The certificate of conformity and allowance to the 
bankrupt were now for the first time introduced, and with 
some modifications have continued ever since. 

But the changes of the law will be marked under each 
•ection with a reference to the existing law, by the 
5 Geo. %. €. 30, or by the late statutes. 
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siouers^ or the msyor part of them, by the said commis- 
siou authorized, and in all things conform to the several 
statutes already made concerning bankrupts, and also, 
upon such examination, fully and truly disclose and dis** 
cover how, and in what manner, and to whom, and upon 
what consideration, he, she, or they hath or have disposed, 
assigned, or transferred any of his, her, or their goods, wares^ 
merchandizes, money, or other effects or estate, and s|ll 
books, papers, and writings relating thereunto, of which 
he, she, or they were possessed, or in or to which he, she, 
or they were any way interested or intituled, or which any 
person or persons had, or hath, or have had in trust for him, 
her, or them, or for his, her, or their use, at any time before 
or after the issuing out of the said commission,, and also 
deliver up unto the said commissioners, or the major part 
of the commissioners by the said commission authorized, 
all such part of his, her, or their the said bankrupt's goods 
wares, merchandizes, effects, and estate, and all books, pa- 
pers, and writings relating thereunto, as at the time of 
such examination shall be in his, her, or their possession, 
custody, or power (his, her, or their, and his, her, and 
their wives and children's necessaiy wearing apparel only 
excepted) then he, she or they, or the said bankrupt, in 
case of any default or wilful omission therein, or in any the 
premisses, and being thereof lawfully convicted by in- 
dictment or information, shall suffer as a felon, without 
the benefit of clergy. (2) 

(2) Notice*to the bankrupt to be left at his usual plac« 
of abode, and the advertisement in the Gazette ,as now re- 
quired by 5 Geo. 2. c. 30, were first introduced by this 
statute. 

He must here surrender within thirty days ; by tlje 
5 Geo. 2. c. 30., that time is changed into forty-two days. 

This introduces the punishment of death for omitting 
to surrender to,and submitting himself to be examined by, 
the commissioners, or for concealing any part of his pro- 
perty. 

£ut by the next statute^ the 5 Ahtu c. 22., and now by 
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LordChancpi- 2. Provided alwavs, and it is hereby declared and 
l^e Umafbr '^^ enacted by the authority aforesaid. That it shall and may 
the bankrupt ^e lawful to and fof the lord chancellor, or lord keeper, 

surreDderiDg. '^ 

or commissioners of the great seal of England, for the time 
being, to enlarge the time for such person or peraons sur- 
rendering him, her, or themselves, and disclosing and dis- 
covering his, her, or their estate and effects, as aforesaid, 
as the lord chancellor, lord keeper, or commissioners, shall 
think fit, not exceeding sixty days, so as such order for so 
enlarging the time be made by the said lord chancellor, 
lord keeper, or commissioners, five days before the time 
on which such person or persons vras or were so to surren- 
der him, her, or themselves, and make «uch discovery as 
aforesaid. (3) 

3, And be it further enacted by the authority aforesafd. 
That if from and after the said four and twentieth day of 
Juncy a commission of bankrupt, under the great seal of 
■England, shall issue forth against any person or persons, 
that then the commissioners therein named, or the major 
Persons refiw- P^^^ ^^ them authorized to put the said commission in ex- 
ing to appear, ecution, shall by virtue hereof, and of the said commission, 

and be examin- 

cd concerning havc fuU powcr and authority to send for and call before 
bank^uptcj', them, by such pirocess, ways, or means, as th^y in their 
&c. the com- discretions shall think convenient, all and every such per- 

missioners may 7 -w j r 

commit them son and persons as they shall be informed and believe can 

to prison, till . . • n 

thej' submit : givc any account or mtormation of any act or acts of bank- 
ruptcy committed by such person or persons, against whom 
such commission shall issue forth ; and upon their appear- 
ance to examine them, and every of them; as well upon 
their oaths, as otherwise, by such ways and means as the 



5 Geo. 2. c. 30., the bankrupt cannot be punished with 
dfeath for concealing property under the value of twenty 
pounds. 

(3) By the 5 Geo. 2. c. 30. sect. 3, the timeof enlarge* 
ment is fifty days, and must be made six days before the 
expiration of the forty-two. 
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said commissioner, or such msgor part of them, are by law 
authorized to examine, touchiog or concerning such bank* 
rupt's estate, touching any act or acts of bankruptcy com- 
mitted by such person or persons agaihst whom such 
commission shall issue forth ; and if any person or persons, 
upon payment or tender, arid refusal to accept of such 
reasonable charge, shall refuse or neglect to come and 
appear, not having a lawful excuse, to be mad^ known to 
the said commissioners, and by them allowed, or being 
come before them, shall refuse to be sworn, or, being of 
the people called quakers, to take the solemn affirmation by 
law appointed for such people, or being sworn, or having 
taken such affirmation, shall refuse to answer all such 
questions, as by the said commissioners shall be put unto 
him, her, or them, relating to any act of bankruptcy com- 
mitted by the person or persons against whom such com- • 
mission is awarded, according to the true intent and 
meaning of this act, that then it shall and may be lawful 
for the said commissioners, or such major part of them, to 
commit to such prison, as to them shall be thought meet, 
all such person or persons, and also to direct their warrant 
or warrants to such person or persons, as the said commis- 
sioners, or greater part of them, shall think meet, to 
apprehend and arrest such person or persons as shall so 
refuse to appear, and to commit such person or persons 
to such prison, as the said commissioners, or such major 
part of them, shall think meet, there to remain without 
bail or mainprize, until such time as such person or persons 
shall submit him or herself to the said commissioners, and 
be by them examined, according to the true intent and . ^ 

•^ ' o tut none 

meanincr of this act. Provided, that no person shall be obliged to tra- 

11. 1 , , 1 , . , . vel above 20 

Obliged to travel above twenty miles to be so examined. (4) miles. 

4. And be it further enacted, by the authority aforesaid. The judges 
That upon certificate made and granted under the hands thep^^^^*^ 



(4) See 5 Geo. 2,{r. 30. sect. 16^ a section similar to tliis, 
but not so extensive. 
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to grant war- ^^^ ^^'^ of the said commissioners, or such major part of 
rante ftn- appre- them, that such commission is issued forth, and such per- 

bending ana . ' » 

committing gpn or persons* proved before them to become bankrupt, 
persons. ^^^^ ^^^^ ^^ ^^^^^^ ^^^ ^^^ ^ lawful to and for all or any 

of the judges of her Majesty's courts of Queen's Bench, 
common pleas, or court of Exchequer, and to and for all 
and every the justices of the peace within the kingdom 
ofEttglattiy dominion of fVale^^ and town o{ Berwick upon 
Tweed (and they are hereby impowered and required upon 
application to them for that purpose made) to grant his or 
theirwarrant or warrants under his ortheir hands and seals, 
as well for tiie taking . and apprehending such person or 
persons, and him, her, or them to commit to the common 
gaol of the county, where he, she, or they shall be so taken 
and apprehended, there to remain, until, he^she^ or they 
shall be thence removed by order of the said commissioners, 
or such major part of them, by warrant under their hands 
and seals ; and the gaoler or keeper, to whose custody such 
notice ti) the pcrson or personsshall be committed, is hereby required 
ersof "uch*per. f*^rthwith to give notice to some one of the said commis- 
sons being in sioncvs in the Said commission named, of such person or 

h>a custody. *^ ^ 

persons being in his or their custody, to the intent the said 
commissioners may send their warrant to the said gaoler 
or keeper (which they are hereby impowered and required 
forthwith to send) for the delivering such bankrupt or 
bankrupts to the person or persons named in such warrant, 
and thereby authorized to convey such person to the said 
commissioner^ in order to such examination and discovery 
as aforesaid, as also to take and seize any the wares, goods^ 
merchandizes, or efi'ects of such person or persons, or any 
of his, her, or their books, papers, or writings, or any other 
his or their real or personal estate. (5) 
6. Provided always, and be it enacted by the authority 

Person soap. •^ ■' ^ 

prehended, aforesaid. That if such person or persbns so apprehended 

submitting, 

tCc. lo have ■■■ - '■■' ^ ■ ■- . 

fit^^if he had (5) This is almost verbatim the same as 5 Gro. 2. c. SO.^ 

surrendered. sect. 14« 
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and taken, within the said thirty days, shall submit to be 
examined, and in all things conform, as if he had surren- 
dered himself, as by this act such bankrupt or bankrupU 
is or are required, then such person or pe'reons, so submit- 
ting and conforming, shall have the benefit of this act to 
all intents and purposes, as'if he had voluntarily come in 
and sun-endered himself; anything herein ,to the contrary 
notwithstanding. (6) 

6. Provided always, and be it enacted by the authority FcIom goods 

- .-__-._ . I, 1 forfeited by 

aforesaid. That if any person or persons shall by reason this aoi, to be 
of this act incur the penalty of feldny, that then such ^J^,*™*"*^ 
feloa's goods and estate shall go to, and be divided amongst 
the creditors seeking relief by such commission ; any law, , . 
usage, or custom to the contrary in any wise notwith- 
standing. (7) 

7. And be it further enacted by the authority aforesaid, Penoni ood- 
That all and every person and persons so becoming bank- allowed 5/. ;>«r 
rupt, as aforesaid, who shall,, within the time limited by etuU^Vw^t 
this act, surrender him, her, or themselves to the major amount nouo 
part of the commissioners therein named, and in all things ^nd shall be 
conform as in and by this act is directed, shall be allowed f,^m aif debts, 
the sum of five pounds per centum out of the neat product ^^* 

of all theestate that shall be recovered in and received, on 
such discovery^ which shall be paid unto him by the as- 
signee or assignees of the said commissionei*s, so as tine 
said five pounds/^r centum shall not amount in the whole 
to above the sum of tvtro hundred pounds, and shall be dis- 
charged from all debts, by him, her, or them due and.owing^ 
at the tinie that be, she, or they did become bankrupt; and 
in case any such bankrupt shall afterwards be arrested, 
prosecuted, or impleaded, for any debt due before such 
time, as he,.she, or they ^ became bankrupt, such bankrupt 
shall be discharged upon common bail, and shall and may 

— ... — -II. . I ■ ■ I I y<» n .iii II. ' . .,,. , w, , m,^ 

(6) The same as 5 Geo. 2. c. 30. sect. 15. 

(7) This is adopt^ by 5 G^o. 9* c 30* $ecU 1. 

I? 
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plead in general, that the cause of such action or suit did 

accrue before such time as he became bankrupt, and tnay 

give this act and the special matter in evidence; atid if a 

vei'dict pass for the defendant, or the plaintiff shall become 

nonsuited, or judgment be given against the plaintiff, the 

defendant shall recover bis costs, as in other cases. (8) 

1 f the estotc 6* Provided always, and it is hereby declared and^nacted 

produce not {jy ^^ authority aforesaid. That if the neat proceed of such 

pound, the bankrupt's estate, so to be discovered, recovered, and re- 

be\nowed o*niy ceived, together with what shall be otherwise recovered 

si^e*o*Md ^"^ received, shall not amount to so much as will pay all 

eommiwioners ^^^ every the Creditors of such bankrupt the sum of eight 

shillings in the pound, after all charges had and deducted^ 

that then, and in such case, such bankrupt shall not be 

.allowed the said sum of five pounds j9fr c^nftiTTt, of such 

estate as shall be so recovered in, but shall be allowed and 

paid by the assignees so much money as the said-assignees 

and the major part of the said commissioners shall thiiik 

fit to allow to such bankrupt^ and na more. (9) 

FeVfonsaccept. S* ^-ud for th<5 better discovery of the said bankrupt's 

ing trust, or estate, in cas^ he. she, or they shall refuse or nefelect to 

concealing ' 

hankrupt'i surrender him, hei', orthemselves, and conform to this act, 

100/. and as aforcsaid, be it enacted by the authority aforesaid. That 

vaiue^^t^o the allaudcvery person and persons, who shall have accepted 

***dkL^^ - of any trust or trusts, and conceal or protect any estate, 

either real or personal, of any person becoming bankrupt, 

as aforesaid, from his, her, or their creditors, and shall not 

within thirty days next after such commission' shall issue 

forth, and notice thereof given to such person cr persons, 

discover and disclose such tmst and estate in 'Writing to 



{8) This first introduced an allowance to the bankrupt 
and adiscbarjge from all his debts, as a reward for con- 
forming with the bankrupt sjtatutes. This is adopted 
with different limits, b^ 5 Geo. 2.. c. 30. tzcU 7. 

(9) A similar provision with some modificatiop is in i 
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some one of the commissiopers, i^nd submit .himself to be 
examined by the commis8ionei*B, or such major part of 
them, as by the said commission shall be authorized, and 
truly discover the same, shall .forfeit the »um ofone^hun- 
dred pounds, and double the value of the estate, either real 
or personal, so concealed, to and for the use and benefit of 
the said creditors, to be recovered by action of debt, in any 
of her Majesty's courts of record, in the name of the as- 
signees of the said commissioners, in which case costs shall . 

* • • 

be allowed to either party, as in other common cases. (10) 

10. And be it further enacted by the authority aforesaid, Pewons dis*^ 
That all and every person and persons, who shall, within ropt^^wulle** 
sixty days next after th« time allowed to such bankrupt ^ ^ aii*w«d 
to surrender himself and, conform as aforesaid, vQlunta- 

rily come in and make discovery of any part of such 
bankrupt's estate, before the major.part of the said com* 
missioners, shall be allowed the sum of three pounds per 
centum, out of the neat propeed of all that shall be reco- 
vered on such discovery, which shall be paid to the person 
or persons so discovering the same, by the assignee or as- 
signees to whom the same shall be assigned. (11) 

11, And be it further enacted by theauthority aforesaid, Commlssioneis 
That where there shall app«ar to the commissioners, or the "adjust un^* 
major part of them, that there hath been mutual credit ^*°^^®^ *°^ 
given. between such person or persons, against whon^ such 
commission shall issue forth, and any person or persons, 

who 3hall be debtor or debtors to such person or persons, 
and due proof thereof made, and that the accounts are 
open.^ajQfi -unbalanced, that then it shall be lawful foe the 
comnqiisBioo^^rQia the said commidsion named, or the major 
part of tbeni,-or the assignee or assignees of such com- 
mission, to adjust the said account, and to take the balance 

•/ 

(10) This ^with the change of thirty into forty-two days 
is the same as 5 Geo. 2. c. 30. sect 21 . 

{ll)fVhe5Geo.S.c.30,sect.HO.iiloyf% five p<(r c^nt.^ 
and is nearly the same. 
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due in full discharge thereof, and the person debtor to 
such bankrupt, shall not be compelled or obliged to pay^ 
more than shall appear to be due on such balance. (12) 
No bankrupt 12. Provided always^andbe it enacted by the authority 
advant9ge aforesaid. That nothing in ttris act shall be construed to 
ha!?g[ven***^ extend to grant any privilege, benefit; or advantage to any 
above 100/. in bankrupt whatsoever, against whom a commission under 

marriage with . 

any ofhischii- the great Seal shall issue forth, who hath, for or upon mar- 
^en, UD esb, ^.j^^^ ^^ ^^^ ^^ j^j^ ^^ j^^^ children, given, advanced, or 

paid above the value of one hundred pounds, unless he or 
she shall proye, by his or her books fairly kept, or otherwise, 
and upon his or her oath, before the major part of the 
commissioners in such commission named, that he or she 
had at the time thereof, over and above the value so given, 
advanced, or paid, remaining in goods, wares, debts, ready 
money, or other real or personal estate, sufficient to pay 
and satisfy unto each and every person, to whom he or she 
was any way indebted, their full and intire debts. (13) 
The eommis- 13. Provided always, and be it enacted by the authority 

siooers to ap^ . • . i f 

i>omt three aforesaid. That the said commissioners, or the major part 
■Mieuas. of them, shall appoint within the said thirty days, not less 

than three several meetings for the purposes aforesaid, the 
last of which shall be on the said thirtieth day hereby 
limited for such bankrupt's appearance. (14) 
Qeneral issue. 14. Provided always, and be it hereby enacted by the 
authority aforesaid. That if any person or persons shall be 

' sued or prosecuted by any action, bill, plaint, or informa- 

I .1 II. • 111 ... ^ 

(12) This most important section is the first that men- 
tions the balance of accounts, though from the first it ap- 

Eears the commissioners only considered the balance to 
e the debt due to or from the bankrupt. The 5 Geo. 2. 
c. 30. sect. 28, is nearly the same. See there observations 
upon it, and a reference to decided cases. 

(13) The same as the first part of sect. 12, in the 5 Geo. 
2. c. 30. 

(14) The same as 5 Geo.i. c.30.ieoi. % thirty being 
changed into forty-two. 
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tioDyfor any thing done or to be done by hiro,her, or them, 
m prosecution of this act^ it shall and may be lawful to and 
for such person or persons to plead the general issue, and 
to give this act, and the special matter in evidence. (15) 

15. Provided also, and be it enacted by the authority Bankrupt, 
aforesaid. That nothing in this act contained shall extend ga^ing*5//itt'^ 
to give or grant any liberty, privilege, benefit or advan- ^i^^l\^^ 
tafice in this act mentioned, to any person whatsoever, months, to 

^^ have no ad^ 

against whom a commission of bankrupts shall be awarded^ vanugeof tk|» 
who shall have lost in any one day the sum or value of five *^* 
pounds, or in the whole the sum or value of one hundred 
pounds, withia the; space or term of twelve months ne:st 
preceding his or her becoming a bankrupt, in* playing at or 
with cards, dice, tables, tennis, bowls, shovel board, or in 
or by cock fightings, horse races, dog matches, or footraces 
or other pastimes, game or games whatsoever, or in or by 
bearing a share or part in the stakes, wagers, or adventures 
or in or by betting on the sides or hands of such as do or 

« 

shall play, act, ride, or run, as aforesaid. (16) 

16* And be it further enacted by the au thority aforesaid, j>^ oontintie 
That this act shall continue and be in force for the space ^or three yeaw. 
of three years, and from thence to the end of the next ses- 
sion of parliament, and no longer. (17) 

17* And for the better encouragement of such persons Bankrupt 
as already are become bankrupts, to make a true and just a^^JSnlaii^ 
discovery of their estates, and to deliver the same up, for '"**f^ ^^'^ 

■ ■...■ , .1 ■ . ■ , 1705, sunea- 

(15) I do not find that this has been adopted by any of 
the existing statutes; the power of pleading the general 
issue in bankruptcy seems to be confined to the commis- 
sioners, and to a certiiu extent only, by the 1 Jac. 1. e. 
15. tecU 16. See p. 44« n. 4. anJtt, 

(16) This is copied verbatim into hGeo. 2. c. 30. sect 12. 

(17) By this section to neglect or to omit to discover any 
part of his estate made a bankrupt liable to suffer death ; 
this was altered by 5 Jnn. c. 22. sect. 1., which fixed the 
amount of .£20. to the concealment, which subjected the 
bankrupt to the punishment of death, and this is now 
the limit fixed by the 5 Geo. 2. c. 30. iect^ 1. 



deriog before the use alid benefit of their creditbrs ; be it farther enacted 

shall hare the* hy the aiithofity aforesaid, 'l^hat all aiid every peraon and 

benefit of this persons,, who are become bankrupts, and against whom a 

commission of bankrupt hath issued before the tenth day 

of Marchy one thousand seven hundred and five, who shall 

* ■ 

voluntarily, on or before the four and twentieth day of 
Jwwe, one thousand seven hundred and six, surrender him, 
her, or themselves to the commissioners in such commis- 
sion named, or the major part of them, and submit to be 
examined from time to time upon oath by and before the 
said commissioners, or the major part of thehi, and in all 
things conform to the several statutes already made con- 
cerning bankrupts, and to this present act, shall to all in- 
letits and purposes have the benefit of this act, (18) 
persons sosur- 18. Provided always, and be it further enacted by the 
not^dUcove* Uig authority aforesaid. That if such person or persons, so 
their estates, to voluntarily Surrendering him, her, or themselves, shall 
.^c, ^ afterwards neglect or omit to discover and deliver his, her, 

or their estates and effects, and in every thing act and do 
as in this act is directed, every such person or persons shall 
be taken and adjudged to be a fraudulent bankrupt with- 
in the true intent and meaning of this act, and thereof being 
lawfully convicted, shall suffer as a felon without the 
benefit of clergy. (19) 
l^a discovery 19- Provided also, and be it further enacted by the au- 
ba^kropt to* ^^onty aforesaid. That no discovery upon oath to be made 
the benefit by any bankrupt of his or her estate and effects, pursuant 

hereof, unJess .^ ^ * * 



(18) The certificate is here introduced for the first time. 
It was to be granted by the commissioners only, but to • 
be allowed by the chancellor or by two of the judges as at 
pr(83nt, with liberty to the creditors to oppose. 

The consent of four parts in five in number and value 
of the creditors, who had proved, their debts, was first re- 
quired by ih^^ext bankrupt statute, 5 Ann. c. 22. sect 9* 
See observations, aiid a reference to cases upon the certifi- 
cate, under tl>e 5 Geo.'^* c. SOL sect. 10. v • 

(rs) This is repeated itt. 3 Geo, 9*^ c. 30. se^t. 42. '• 
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to this act, shall intitle such bankrupt to the benefits al- thecommia. 
lowed by this act, unless the commissioners of bankrupt tbatlbe^hat/ 
or the greater part of them that shall be named in the com ^°^°™*f;j, ^ 
mission isaued, or to be issued, against him or her, shall juch certificate 

°. be allowed j 

in writing under their hands and seals, certify to the lord and the credu 
chancellor of England^ lord keeper or commissioners, for heardTagainat 
the custody of the great seal of England for the time being, '^' 
that such bankrupt hath made discoveiy of his estate and 
effects, and in all things conformed himself according to 
the directions of this act, and that there doth not appear to 
them any reason to doubt of the truth of such discovery, 
tr that the same is not a full discovery of all such bank- 
rupt's estate and effects ; and unless such certificate shall 
be allowed and confirmed by the lord chancellor, lord 
keeper, or commissioners for the custody of the great seal 
^{England for the time being, or by such two of the judge, 
of the courts of Queen's Bench, common pleas, and court 
of Exchequer at fVestminster, to whom the consideration 
of such certificate shall be referred by the lord chancellor, 
lord keeper, or commissioners for the custody of the great 
seal of England for the time being: and the creditors of 
such bankrupts are to be allowed to be heard, if they shall 
think fit, before the respective persons aforesaid, against 
the making such certificate, and against the confirmation 
thereof. Ftdeb jtnna,cap,5ti^ sect* 1« 

And whereas commissions of banjcrupts have been often 
execiited with great expence fh eating and drinking at the 
meeting of the commissioners, or some of them, therein 
named, to the great prejudice of the bankrupts und their 
creditors ; be it further enacted by the authority aforesaid^ Nothing to be 
That there shall not be paid or allowed by the creditors, "^'jJJ^^'J'''' ^''^ 
or out of the estate of th# bankrupts, any monies whatso- drinking ofth<s 

« • . ^» J • 1 • i»^u • • commission- 

ever for expences m eatmgor driukmg of the commission* ers -, and any 

ers, or of any other persons at the times of the meetings oSng'sTch 
of the said commissioners, or of any of the creditors, or "pence shall 

be for ever dw 

tthers^ in order to execute pr prepare matters for the exe- abied, ^c 
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cution of such commission; and if any person or persons 
named, or to be named, as a commissioner or commis* 
$ioners in any such commission, shall order any such ex- 
pence to be made, or eat or drink^at any such meeting, at 
the charge of the creditors, or out of the estate of such, 
bankrupts, every such commissioner, so offending, ^hnll be 
disabled for ever after to act as a commissioner in such or 
<any other commission founded .on the statutes made 
against bankrupts. 

Continued by 7 Annae, cap. 25, Et vide 10 Ann®, cap. 
lb. EXP. 



=3 
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AN ACT TO EXPLAIN AND AMEND AN ACT OF THE LAST 
. SESSION OF PARL1AM]BNT, FOR PREVENTING FRAUDS 

FREQUENTLY COMMITTED BY BANKRUPTS. 

?fMmble. ^ HERE AS an act made in the first session of this pre- 
sent parliament, held in the fourth and fifth years of her 
Majesty's reign, intituled, an act for preventingfrauds/re" 
quently committed by bankrupts, hath not answered the good 
intent thereof; but, on the contrary, many notorious frauds 
and abuses have been committed, notwithstanding the pro* 
n^isions and penalties ^in the said act: For prevention 
whereof for the future, and^ fot explaining and amending 
the said late act,be it enacted by the Queen's most excellent 
Majesty, by and with the advice and consent of the lords 
spiritual and temporal, and commons, in this present par* 
Bankrupts, or liament assembled, and by the authority of thesame,That 
litb^t^eiT •-■' ^^^^y person or persons who shalfcbeoome bankrupt within 
▼ity, remov- theseveral statutes made against bankrupts,or any of them, 
iaffl ^c. any OT any Other person or persons, by or with his, her or their 
%c, to Thr*' ordevy consent, or privity, shall from and after the five and 
•MUu&r^ as ^^^^P^^^^ ^V of ^rt/, in the year of Qur liotd one thou* 
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•and seven hundred and seven, remove, carry away, fe^o"w, md 

'' their estate be^ 

conceal, destroy, or imbezzle any of the goods, wares, divided among' 
merchandizes, monies, or effects, whereof he, she, or they 
or any person or persons in trust for him, her, or them, is 
or are possessed or intitled, unto the value of twenty pounds 
or upwards, or any books of accompts, bonds, bills, notes, 
papers, or writings relating thereunto, with intent to de- 
fraud his, her, or their creditors, every such person and ^ 
persons ^o becoming bankrupt, and being thereof lawfully 
convicted, shall suffer as a felon without benefit of clergy ; 
and in such case such bankrupt's goods and estate shall go 
to and be divided among the creditors; any law, usage, or 
custom to the contrary notwithstanding. (I) 

2. And be it further enacted by the authority aforesaid, Ko bankrupt 
That from and after the said five and twentieth day of ^a^g^^y*' 
April, in theyear of our Lord one thousand seven hundred * f^ unf*"*' 
and seven, no person or persons that have, or hath, or shall ^^^ allowance 
become bankrupts, shall be discharged from all or any of be confirmed 
his, het, or their debts owing at the time of such bank- in fi^e'n*** 
ruptcy, or be intitled to any allowance or benefit given or «""»'>««'. «nd 
provided by t]ie said late act of parliament, made in the ciediton. 
fourth and fifth years of her now Majesty's reign, unless 
the allow^Mice thereby given, and the certificate by the 
said act directed to be made and confirmed, shall be first 
signed by four parts in five in number and value of the 
creditors of such bankrupts, who shall have duly proved 
their debts, or some others by them authorized thereunto, 
testifying their consent to such allowance and certificate 

\ 

(1) The statute passed in the preceding sessions, which 
bad introduced so great changes in the bankrupt system, 
had made it felony without benefit of clergy, for a bank- 
rupt not to surrender himself and submit to be examined. 
Of to conceal any part of his property by sect 1 and 18. 

This section makes it a capital crime only when the 
concealment is to the amount of .£20 or upwards. That 
limit w^s adapted by a Geo. ^, c. 30. sect, I. the existing 
statute. 
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(saving and excepting only such allowances and certificate^ 
which have been already naade and granted^ according to 
the true intent and meaning of the said late act, which 
shall be good and effectual in the same manner, smd no 
other, as if this present act had not been made) any thing 
in the said late act, or herein contained, to the contmiy 
notwithstanding. (3) 
All securities ^' Provided always, and be it enacted by the autho- 
fivenbya rity aforcsaid. That every bofid, bill, note, contract, 

bankrupt jto a -^ ' j ' 

creditor to in- Agreement, or other security whatsoever, to be made or 
sign such cer- given by any bankrupt, or by any other person for him, 
void!^^ **^* ^ unto or to the use of, or in trust for any creditor or credi- 
tors, or for securing the payment of any debt or sum of 
money due from such bankrupt, at the time of his becom- 
ing bankrupt, ot any part thereof, between the time of bid 
becoming a bankrupt and the time of such bankrupt's 
. discharge, as a consideration, or to the intent to induce g.r 
persuade^ him or her to consent to or sign any such allow-^ 
ance or certificate, shall be wholly void and of no effect; 
and themonies thereby secfured oragreedtobe paid, shall 
not be recovered or recovereable; any thiag herein con- 
tained, or any law, custom, or usage to thie contrary not- 
withstanding. (3) 
The commis- 4. And be it further enacted by the authority aforesaid, 
sioners Rbaii fhat where any commission of bankrupts shall issue out 

giYc notice of *^ *^ ■ , 

*ny commis- from and after the said five and twentiethdayof ^pn7, in 

bi#n in the Ga- ^ .. 

(2) Tfie last statute directed that the certificate should 
be signed by the commissioners only, but thi» introduced 
the subscription of four parts in five in number and va- 
lue of the creditors, who have proved their debts. 

This was afterwards adopted by the b Geo. 2. e. 30. 

9€Ct, 10. « 

By that statute no creditor is allowed to ugn,whose debt 
does not amount to ^20, and some other modificiitipns 
are there introduced. 

(3) This almost verhuim is adopted by & Gto. 2. c. dO* 
sect 11, 
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theyear of ourLord one thoiiaandserenhundredand seven^ tette^wd ap- 
the commissioners therein named, or the major P^tr^ ^^^*d'iacTfor 
them, shall forthwith cause notice thereof to be given in the creditor* 

to meet aad 

the Gazettty and shall appoint a time and place for the ere- choose assiga- 
ditors to meet, which meeting for the city of London^ and kTOpb(»k« *of 
all places within the bills of mortality, shall be at the^f |^^P*'» 
GuUdhall of the said city, in order to choose assignee or 
assigneesof the bankrupt's estate; and the saidoommis* 
sioners, or the major part of them, shall assign every such 
bankrupt's estate and effects unto such person or persons^ 
only, and no other, as shall be nominated and chosen byi 
the major part of the creditors then present ; and the as* 
signee or assignees so chosen shall be obliged to ke^.books 
of the account of the bankrupt's estate, with liberty for 
any of the creditors to resort to and inspect them, (4) 

5. Provided always. That it shall and may be lawful r^Yi^ commis- 
for the said commissioners, or the major part of them, as »»oners may 

make assignees 

often as they shall see cause, for the better preserving or removeaWe at 
securing the bankrupt's estate, immediately to appoint and the "edUors" 
make one or more assignee or assignees of the said estate, fit^?^Jcb"a • 
orany part thereof; which assignee or assignees, or any sJ&nee? wfus- 
of them, shall or may be removed or displaced at the said the estate, yc. 
meeting of the creditors, if the major part of them then chosen b/ihe' 



(4) Thel Jac. I.e. lb. sect, 13., empowered the com- 
missioners to assign a debt due to the bankrupt, and the 
13 Eliz, c. 7, empowered them to sell the bankrupt's es- 
tate. All the assignees of the bankrupt, or more proper- 
ly of the commissioners, till this section were under the 
authority of those statutes only. The choice of the as- 
signees 1^ the creditors i« now first introduced, " to whom 
only the commissioners shall assign every such bank- 
rupt's estate and effects." , 

This made a most important alteration. The creditors 
here shall chtise by a majority in number. This choice of 
assigiae^S' is adopted by 5 G^o^^St/e. d0. ^eoi. ^, 27 ; but 
th^r^ th^ dhoice must be inade bv a majority in valueonly^ 
^iid Ao^ o^ddilc^^'VI>tte in ^tlid oboi^ is less 

than ,£10, » 
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creditors, shall present shall so think fit ; and such assignee or assignees. 

forfeit 1001. u 11 1- t , , , 

to be divided ^ ^^^^^ DC SO removed or displaced shall deliver up and 
crSitorfc* assign all the effects and estate of the bankrupt, which 
before that time shall have come to his» her, or their 
bands or possession, or shall have been assigned to him, 
her, or them, unto such other assignee or assignees, as 
shall be qhosen by the said major part of the creditors pre* 
sent at such meeting ; and the effects and estate of the 
bankrupt, which shall be so delivered up or assigned, 
shall be to all intents and. purposes as effectually vested 
in such new assignee or assignees, as if the first assignment 
bad been made to him, her, or them, by the said commis- 
sioners ; and if any of the said first assignees shall refuse 
or neglect by the space of fourteen days next after notice 
given of the choice of such new assignee or assignees, and 
of his, her, or their consent to accept such assignment," 
signified to the first assignee or assignees, by writing un- 
der his, her, or their hands, to make such assignment and 
delivery, as aforesaid, every such first assignee or as- 
signees shall respectively forfeit the sum of one hundred 
pounds, over and above the value of such money, goods, 
and effects, that came to his or their hand respectively by 
' virtue of such assignment, to be divided and distributed 

among the creditors, as the bankrupt's estate is or ought 
to be, and to be recovered by action of debt, bill, plaint, 
or information, in any of her majesty's courts of record at 
Westminster^ by such person or persons, as the said major 
part of the creditors shall appoint to sue for the same, 
with full costs of suit, wherein no privilege, protection, or 
wager of law, or ^lore than one imparlance shall be allow- 
ed ; any law, custom, or usage to the contrary notwith- 
standing. (5) ' ^ 

' ■ ' ■ '■ ' 

(5) This section for the first time introduces tempora- 
ry, or as they are now generally called, provisional as- 
signees. Tliis is adopted by 5 Cre«>» S« c. 30. Hd. SO. with, 
some modifications. 
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6. And be it also further enacted by the authority Astigneci mar 

coonpound witli 

aforesaid. That such assignee or assignees so to be cho- debtors to the 
sen as aforesaid^ or the major part of them, shall be, and ^•'*^**p^ 
are hereby impowered to make compositions with any 
person debtor or accomptant to such bankrupt, where 
the same shall appear necessary and reasonable, and to 
take such reasonable part, as can upon such composition 
be gotten, in full discharge of such debts or accounts ; any 
law, custom, or usage to the contrary notwithstanding. (6) 

7. And for preventing the taking out commissions of no commit- 
bankrupt fraudulently or maliciously, be it further enact- i^Sew the* debt 
ed by the authority aforesaid. That no commission of ?^<>n«iP«^'*««- 

•^ "^ ' ing creditor 

bankrupts under the great seal of England, shall, after the «mowit to 
five and twentieth day of -rf;?n7, in the year of our Lord 150/.* or three 
one thousand seven hundred and seven, be awarded q, is- ^^^ 
saed out against any person whatsoever, at the instance or *^r^'??J*j** 
upon the petition of any one or more creditor or creditors, *«• 
tinless the single debt of such creditor do amount ta the 
sum of one hundred pounds or upwards, or unless the 
debt of two creditors so petitioning, as aforesaid, shall 
amount to one hundred and fifty pounds and upwards, or 
unless the debt of three or more creditors so petitionii^, 
as aforesaid, shall amount to two hundred pounds and up* 
wards : And the creditor or creditors petitioning for such 
commission, shall before the same be granted, give bdnd 
to the lord chancellor, lord keeper, or commissioners of 
the great seal for the time being in the penalty of two hun« 
dred pounds, to be conditioned for proving his, her, or 
their debts, and also for proving the party a bankrupt at 
the tinae of taking out such commission : And if such debt 
or debts shall not be really due and owing, or if after such 
commission taken out, it cannot be proved that the party 



(6) The assignees with the consent of the major part in 
value of the creditors present at a public meeting held for 
the purpose^ have now the same power by 5 Geo. 2. c. 30^ 
iect.3d. 
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'wasabankrupt.atthe time, but c^i ,tbe contrary it shall 
' nppear, that such commission was taken out fraudulently 

or maliciously, that then the lord chancellor, lord keeper, 
or conunissioners of the great seal, foi^ the time being, 
shall and may, upon pietition of the party or parties griev- 
ed, ^sign such bond to recompense him, harj^ or tbeip, iji 
liam^ges ; any law, cvistoip* or usage, to the contrary 
notwithstanding. (7) 
No farmer, 8. Provided always, and it is feereby further declared 

entitled to iiie and enacted by the authority afpresaid. That no farmer, 
grazier, or drover of cattle, or any person who is or hath 
been a receiver general of taxes granted by parliament^ 
shall be entitled to any of the benefits given by this or the 
said, late act made in the fourth and fifth years of her 
majesty's reign, or be deemed a bankrupt within the same, 
or any former acts made against bankrupts ; any law, 
custom, or usage, to the contrary notwithstanding. (8) 

9. And be it further enacted by the awthority aforesaid, 
Thattbis act shall continue and be in force for the space 
:of two years, and from thence to the end of the next ses- 
.sion of parliament^ and no longer. 



benefit hereof, 
brof4 & 5 
/Inn/e, c. 17* 



To continue 
for two years. 



(7) This is adopted by the 5 Geo. 2. c. 30. sect 23. See 
there. observations, and a reference to cases. 

(8j This is verbatim the same as 5 Geo, 2. c. 30. sect^ 40. 
Sec there observations, and a reference to cases. 
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10 Ann. c. 15, 1711. 

AN ACT FOR KEPBALING A CLAUSfi IN THE STATlTTR 
MADE IN THE TW£NTlr*:^I%8T TEAR OF THE REIGN 
OF 'king JTAMESTHE'FIRST^ INTlTULtp, AN ACT FOR 
THE FURTHER I>ESCRI]^TlDN (IF A BANKRUPT, AND 
RELIEF OF CREDITORS AGAINST SUCH AS SHALL BE- 
COME BANKRUPTS^ AND FOR INFLICTING CORPORAL 
PUNISHMENT UPON THE BANKRUPTS, IN SOME SPE- 
CIAL CASES, WHICH MAKES DESCRIPTIONS OF BANK- 
RUPTS ; AND FOR THE EXPLANATION OF THE LAWS 
RELATING TO BANKRUPTCY, IN CASE OF PARTNEH- 
SUIP. 

W HEREAS'by an act made in the one and twentieth l?rtamblc 
year of the reign of King James the fir«t^ intitled, Ana<;t 
for the fyrtJ^r description of a bankrupt, and relief of ere* 
ditors against such as shall become bankrupts, and for inflict^ 
ing corporal punishment upon the bankrupts, in some special 
cases; it is amongst other things enacted. That all and 
every person or persons using, or that shall use the trade 
of merchandize, by way of bargaining, exchange, bar- 
tering, chevisance, or otherwise in gross or by retail, or 
seeking bis or her living by buying and selling, or that 
should use the trade or profession of a scrivener, receiv- 
ing other men's monies or estates intb his trust or custo- . 
dy, who at any time after the end of the said session of 
parliament, being indebted to any person or persons in 
the sum pf one hundred pounds er more, should not pay 
or otherwise compound for the same within six months 
Bext after the same should grow due, and the debtor be 
arrested for the same, or within six months after an ori- 
ginal writ sued out to recover the said debt, and notice 
thel-eof given unto him, or left in writing at his or their 
dwelling house or last place of abode, or being arrested 
for the sum of one hundred pounds or more of just debt 
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or debts, should, at any time after such arrest, procure hif 
enlargement by putting in common or hired bail, should 
be accounted and adjudged a bankrupt to all intents and 
purposes, and in the said cases of arrest, or getting forth 
by common or hifed bail, from the time of his or her 
said first arrest : and whereas it is found by experience, 
that many and great mischiefs and inconveniences have 
happened, especially of late, to trade and credit in gene- 
ral, by reason of the said descriptions of a bankrupt : for 
remedy thereof for the future, be it enacted by the queen s 
most excellent majesty, by and with the advice and con- 
sent of the lords spiritual and temporal, and commons, 
ARer April 20, in this present parliament assembled, and by authority of 
cited'^ct^ kl. t^^ samc. That the said act^ and also all and every other 
S toe dcscri^^ act and acts of parliament whatsoever, so far forth as they 
Uonof a bank- relate tothe sj^id descriptions of a bankrupt, be from and 

lupt repealed* • ^ 

after the twentieth day of Jpril, in the year of our Lord 

one thousand seven hundred and twelve,' repealed and 

made void; and that no person or persons whatsoever, 

within the said descriptions, or any of them, shall, from 

and after the said twentieth day of J[pr«7, for or by reason 

of the same, be taken or adjudged to be within the statute 

or statutes of bankrupt whatsoever* (1) 

Nottofiustrate 2. Provided nevertheless, and be it enacted by the au-* 

Sta of the'est' thority aforesaid. That no act, sale or disposition of any 

Si«>nf ^^**nv ^^^ estate of such persons within the said descriptions, or 

commisiioii any distribution of the same, by or under any commission 

fore the gaid Or Commissions of bankruptcy, before the said twentieth 

4Ann,<Jrj/ day of -^pn/ taken out against such person or persons, 

shall be hereby impeached or frustrated, but that the 

same shall be enjoyed for and towards satisfaction of the 



(1) The object of this section is to rempvesome of the 
acta of bankruptcy introduced by the 21 Jac. c. 19. iect. 1. 
See p. 39. n. (1.) how much of the first section pf 21 Jac. c. 
' 19> remains unrepealed. 
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debts, for which the same have been disposed or distri- 
buted. (2) 

3. And whereas a doubt has arisen upon an act "i^de ^j^^J.^^ ^^'^ 
in the fourth year of her niaiesty's reiffn, intitled. An act bankrupt, his 

•^ , J J G > jiartner shall 

to prevent frauds frequent Ij/ commit led bij bankrupts, whe- totbedi*- 

cliATf cd 

tber the discharge of a bankrupt, by virtue of that act^ 
should be construed to discharge the partners of such 
bankrupt from the same debt ; be it therefore further 
enacted and declared by the authority aforesaid, That by 
the discharge of any bankrupt or bankrupts, by force of 
the said act, or any other acts relating to bankrupts, from 
the debts by him, her, or them due and owing, at the 
time that he, she, or they did become a bankrupt, shall 
not be construed, nor was meant or intended to release or 
discharge any other person or persons, who was or were 
partner or partners with the said bankrupt in trade, at 
the time he, she, or they became a bankrupt, or then 
stoodjointly bound, or had made any joint contract tb- 
gether with such bankrupt or bankrupts, for the same 
debt or debts, from which he was discharged, as aforesaid, 
butthat notwithstanding such discharge, such partner and 
partners, joint obligor and obligors, and joint contract- 
ors with such bankrupt aiid bankrupts, asaforesaid, shall irishstat.sec 
be;ind stand chargeable with, and liable to pay such debt 
and debts, and to perform such contracts, as if the said 
bankrupt and bankrupts had never been discharged froiii 
the same. 



(2) There is ohe circumstance remarkable in this sec- 
tion, viz. that it refers to a discharge by a certificate intro- 
duced by the 4 and 5 Jmt. c. 17, and 5 Ann. c. 22, both of 
which are expired. 

It can, therefore, have no operation, .unless the*words 
"the discharge of any bankrupt by force of the said act, 
or any other acts relating to bankrupt^,'' can be construed to 
extend to a subsequent statute the 6 Geo. 2. c. ^'.0. 

But the discharge of the partner, who is noia bank- 
rupt will discbarge the bankrupt: and, in general, if, a 



L. 
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AN ACT FOR THE BETTER PREVENTING FRAUDS COM- 
MITTED BY BANKRUPTS. 

Whereas comn^ihsions of bankrupts were issued 
against several persoiis, not long before the expiration of 
the several statutes made in her late Majesty's reign, fer 
preventing frauds frequently con) mitted by bankrupts, and 
such persons have been declared bankrupts by the com- 
missioners by such commissions authorized; and yet such 
bankrupts, by reason of the expiration of the said sta- 
tutes, have not only refused to surrender themselves to 
the commissioners, and to discover and deliver up their 
estate and efiects to the said commissioners, for the bene- 
fit of their creditors, but have carried away and concealed 
the same, in such manner, that the said commissioners 
have not been able to seize the same, to the manifest 
wrong and injury of their creditors, and to the great dis- 
couragement of trade: And whereas many evil-minded 
persons have, since the expiration of the said statutes, 
bought and taken up on trust and credit divers great* 
quantities of goods, w^arcs and merchandizes, and have 
thereby and otherv/ise contracted great debts ; and leav- 
ing gotten such goods and effects into their custody, have 
sold the same for less than the value thereof, and thereby 
raised ready money, and have withdrawn themselves 
from their usual places of abode with their effects, into 
the Mint, and other secret oj pretended privileged places. 



credit;or takes a composition in discharge of the debt from 
the co-obligor, principal orsurety, or from any party upon 
a bill without the consent of the others who are liable, 
they are discharged, and if a proof is made under their com- 
missions it must be expunged. Exparte Smith, 3 Iho. 1. 
Exparte Smith and others, Cooke y 171. Erparte Gijjford, G 
r«. S05. 
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in order to oblige their creditors to accept of such compo- 
sition for their respective debts, as such evil-minded per- 
sons think fit to give: or have carried away their effects 
beyond the seas, whereby their creditors have been total- 
ly deprived of their debts : And whereas many persons 
have and do daily become bankrupt, not so much by rea- 
son of losses and unavoidable misfortunes, as to the in- 
tent to oblige their creditors to accept such their unjust 
proffers and composition, and to defraud and hinder their 
creditors of their just debts; be it therefore enacted by 
the king's most excellent* majesty, by and with the ad- 
vice and consent of the lords spiritual and temporal, and 
commons, in this ptesent parliament assembled, afid by 
the authority of the same. That if an}^ person or. persons Persons a^ninst 
who, since the six and twentieth day of Mau, \V\\\q\\ was ^l'*^[" * ^^•'"- 

/ ^ ./' mission or 

in the year of our Lord on6 thousand seven hundred and bankrupt hns 

1 11 1 • I 1 II or shall isstie 

Sixteen, becnine bankrupt, or which shall at any tune after A/«^!2t3, 
hereafter, during the continuance of this act, become yJn,|grill),i*"'3o 
bankrupt within the several statutes made and now in <J.«y^ after no- 

* • tice, and siilj- 

force concerning bankrupts or any of them, and agatnst ""^tingtobe 

L ' • • /•! 1 11 examined, &c. 

Whom a commission of bankrupt, under the great seal of shall be ad- 
Great Britain^ hatli, since the said six and twentieth day ^" ^''' 
oi May, which was in the year* of our Lord oiie thousand 
seven hundred and sixteen, been 'a warded' and issued out, 
or shall at any time hereafter be awarded and issuedout, 
whereupon th^ person or persons, against wdiom such 
commission issued, hath -or have been, or shall be de- 
dared a bankriipt or bankrupts, shall not, within thirty 
days aft^r notice thereof in writing shall be left at the 
iisual place of abode of such person or persons, and no- 
tice given in the London Gazttte, that such commission or 
toramissions^ is, are, or have be^n issued forth, and of 
the time and place of a meeting of the said commissioners, 
surrender him, her, or themselves to the commissioners 
iiamed in the said commission, or some of them, and sub- 
mit to be examined, from time to time, upon oath, or^ 

g2 
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beingoneof the people called Quakers, upon the solemn 
affirmation by law appointed for such people, by and be- 
fore such commissiouers, or the major part of them, by 
such commission authorized, and in all things conform to 
the several statutes already made concerning bankrupts : 
and also upon such his, her, qr their examination, fblly 
and truly disclose and discover how and in what manner, 
and to whom and upon what consideration, he, she, or 
they hath or have disposed, assigned, or transferred any 
of his, her, or their goods, wares, merchandizes, money, 
or other effects, or estate, and all books, papers, and writ- 
ings relating thereunto, of which he, she, or they were 
possessed, or in or to which he, she, or they were any ways 
interested or intitled, or which any person or persons had 
or hath, or have had in trust for him, her, of them, or 
for his, her, or their use, at any time before or after the 
issuing out of the said commission ; and also deliver up 
unto the said commissioners by the said commission au- 
thorized, or the major partof them, all such part of his, 
ber, or their,* the said bankrupt's goods, wares, merchan- 
dizes, money, effects, or estate, and all books, papers, 
and writings relating thereunto, as at the time of such 
examination shall be in his, her, or their possession, cus- 
tody, or power (his, her, or their necessary wearing ap- 
parel, and the necessary wearing apparel of the wife or 
children of such bankrupt, only excepted) then he, she, 
or they, the said bankrupt or bankrupts, in case of any 
default* or wilful omi.ssion therein, or of any of the pre- 
miises, and (being thereof lawfully convicted by indict- 
mentor information) shall be deemed and adjudged to be 
,a felon, and shall suffer as a felon without tlie benefit of 
clergy, or the benefit of any statute made in relation to. 
Th8 person of fe'^ns. And it is hereby declared. That the person or 
such bankrupt persons of such bankrupt shall not be liable to any arrest 

shall not be In- ^ ^ . • . 

ble to any ar- for debt, or escape warrant, in going to, staymg with, or 
coming from the said commii^sioners, in .case such bank- 
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rupt shall attend the said commissioner^, in obedience to • 
any notice or summons from them i,but (on his producing 
8uch summons or notice, under the hands of the said com- 
missioners, to the officer who shall arrest him, her, or 
them, and making it appear to. such officer that such no- 
tice or summons is signed by the said commissioners, or 
the major part of them, and giving such officer a copy officprdetam- 
thereof) shall be immediately discharged ; and in case any rupJ"o foJfe?t ' 
officer shall detain such bankrupt or bankrupts (after he, ^°.^*°*^'-P*'' , 
she, or thev shall have shewn such notice or summons to 
him as aforesaid) in his custody, such officer shall forfeit 
and pay to such bankrupt for his own use, the sum of five 
pounds for every day such officer shall detain such bank- 
rupt ; to be recovered by action of debt in any of his ma- 
jesty's courts of law at I^Festmi/tster, in the name or names 
of such bankrupt or bankrupts, with costs of suit. (I) 

2. Provided always, and it is hereby declared and en- 
acted by the authority aforesaid, That it shall and may be 
lawful to and for the lord chancellor, lord keeper or com- 
missioners for the custody of the great seal of Great Bri- Chancellor 
tain for the time being, to enlarge the time for such per- (he^time*fwf 



(1) This statute is expired, but it is of great import- 
ance to shew the progress of the bankrupt system, it has 
incorporated the great alterations introduced by the 4 & 
5 Jnu, c. 1 7, and the 5 Jh71. c. 22, and has madt: great ad«^ 
ditions to them. 

The conclusion of this section is worthy of observation. 
It is the first statute that gave the bankrupt any protec- 
tion from arrest, and that only to a very limited txtt^ut, 
viz. Eundo, morandoet redeundo^ or, in the words oi* tlje 
statute, in going tOy stai/ifig mih, vr coming f torn ^ the com-^ 
missio?i€rs in oberlieiice to their summons. So that the bank- 
rupt was not even protected the whole of that day. If 
this had bei'U adverted to in the case of Hapaxt^ kVoods,^ 
U. 2\ 181 1, the writer of this cannot but think the deci- 
sion would luive been diflerent See observations upon 
the present protection of the bankrupt from ?HTe8t 5 Geo, 
2. c. 30. sect. 5. 
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per«ms surreu- ^OD or persons Surrendering him, her, or themselves, and 
Mive? mitex- <iisclosing and discovering his, her,- or their estate and ef- 
cecding 60 fects, as aforesaid, as the lord chancellor, lord keeper, or 
such coramissioners, shall think fit, not exceeding sixty 
days, to be computed from the end of the said thirty days, 
gp as such order for enlarging the time be made by the 
lord chancellor, lord keeper, or such commissioners, five 
days at the least before the time, on which such person or 
persons was or were so to surrender him, her, or them- 
selves, and make such discovery as aforesaid. (2) 

3. And be it further enacted by the authority afore- 
said. That if. any person or persons, who, since the said 
six and twentieth day of A/oy,. which was in the year of 
our Lord one thousand seven hundred and sixteen, hatli 
Banicrupts, or or h^ve. Or at any time hereafter ,shall become bankrupt, 
by their order, within the Several statutes made and now in force con- 
conceaii?i?J'"^' cemiug bankrupts, or any of them, or any other person or 
kc.any persous, by or with his, her, or their order, consent, or 

|S:ooas, 5cc. 

to the value of privity, who shall, from and after the five and twentieth 
day of Jprily which shall be in the year of our Lord one 
thousand seven hundred and nineteen, remove, cany 
away, conceal, destroy, or embezil any of 'the goorfs, 
wares, merchandizes, monies, or effects, whereof he, she, 
or they, or any person or persons in trust for him, her, 
or them, was or were possessed or intitled to, at or af- 
ter the time of his, her, or their becoming bankrupt, 
or during the time of his, her, or their continuing bank- 
rupt, unto the value of twenty pounds, or upwards, or 
^ly^ books of accounts, bonds, bills, notes, papers, or 
writings relating thereunto, with intent to defraud his 
her, or their creditors, every such person a,nd persons 
Bobepome, or to become bankrupt, as aforesaid, and be- 
ing thereof lawfully convicted, shall be deemed, declarer, 



as feloDs, 
without bene- 
fit 6f clergy. 



(^2) This is the same as sfc^ 3. of 5 Geo, 2. c. 30. except 
that 60, 30, and 5 jire respectively changed into 50, 42, 
and 6, 
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and adjudged to be, and shall suffer as a felon without 
tlie beneGt of clergy, or the benefit of any statute made in 
relation to felons', and in such case such felon's goods And sncii fc- 
and estate shall go to and be divided among the credi- be"divided ^^ 
tors seeking relief under such commission ; any law, usage, j?**"^^*** ^'^' 
or custom to the contrary therc-ot* in any wise notwith- 
standing. (3) 

4. And be it further enacted by the authority aforesaid. 
That upon certificate made under the hands and seals of 
tlie commissioners, by such commission autliorized, or 
to be authorized, that such commission is issued forth, 
and such person or persons proved before them to become Uponceriifi- 
bankrupt or bankrupts, it shall and may be lawfu4 to and commissionecg 
for all or any of the judges of his maie^^ty's courts of kinsr's p*" .any person's 
bench, common pleas, or court of exchequer, and to and bankrupt, the 

iivlges and jns- 

for all and every the justices of the peace within that part tices of peace 

of the kingdom of Great Britain called England, the domi- their ^ammt 

nion of Wales, and town of Berwick upon Tweed (and they f"*' ai»r'^«^»^mi- 

are hereby impowered and required, ujvon application to commit him to 

them for that purpose made) to grant his or their warrant gaoi. 

or warrants under his or their hands and seals, t^ well for 

the taking and apprehending such person or persons, and 

him, her, and them to commit tjp the common gaol of the 

county, where he, she, or they shall be so apprehended 

and taken, there to remain, until he, she, or they be re-p 

moved by order of the said commissioners, or the major 

part of them, by warrant under their liands and seals; 

and the gaoler or keeper, to whose custody such person G«o^er to give 

I It 1 .,11 I • 1 .J not ce to the 

or persons shall be committed, is hereby required to take cominiHsib era 
and receive such p|f rsqp into his custody, and forthwith tU^r'warraht 
to give notice to some or one of the said commissioners in f'if|hpbrin.jri»'g 

^ tuch person to 

the said commission named, of such person or per«)ns be- ihtm. 
ing in his or their custody ; to the intent the said commis- 
sioners may send their warrant to such gaoler or keeper 



(3) This is adopted by 5 Geo. 2. c. 30. sect. 1. 
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i( which they ar^ hereby impowered and required forth with 

to send) for the delivering such bankrupt or bankrupts to 

the person or persons named in such warrant, who shall. 

be thereby authorized to convey and bring such person or 

persons to the said commissioners, in order to such exa* 

Commissioners mination and discovery as aforesaid; and the said corn- 
may grant . , *^ , 

warrants to missionecs are hereby likewise authorized and impowered, 
g!«ds, &c. '^y such their warrant, or any other warrant, to take and 
ofbankrupti. spJze any the goods, wares, merchandizes, and effects of 
such bankrupt or bankrupts (the necessary wearing appa- 
rel of such bankrupt, or of his wife, or children, only 
excepted) and any of his, her, or their books, papers, or 
writings, which shall be then in the custody or possession 
of such banhrupt or bankrupts, or of arty 'other person, or 
in any prison or prisons whatsoever ; any custom or usage 
to the contrary in any wise notwithstanding. (4) 
Persons so uk- 5^ Provided always, and be it enacted by the authority 
tingto b«c;!ta- aforcsaid. That if any such person or persons, so appre- 
have the bene-, bended and taken, shall, within the time or times allov^ 
fit of this act. ^^ ^y ^jjjg ^^^ for that purpose, submit to be examined, 

and in all things conform, as if be, she, or they had sur- 
rendered, as by this act such bankrupt or bankrupts is or 
are required, that then such persons so submitting and 
conforming, shall have and receive the benefit of this act 
to all intents and purposes, as if he, she, or they had vo- 
luntarily come in and surrendered himself, herself, or 
themselves; any thing herein contained to the contrary 
thereof in any wise notwithstanding. (5) 
CotnniissioBefg 6. And belt fuTthcr enacfced by the authority aforesaid, 
may semi for 'f j|at it shall and may be lawful tfor Jthe commissioners 

persons , and '' • 

examine them, named in, and authorized by, any commission of bank- 
rupts, which already is, or hereafter »hall be issued against 

m 
m m ■ 1 I I ■ ■! I ■ » I I ■< ■■ 1 ■ ■ ■ ■ 11 ■ ■■Ill ■ ■■■■ ■ I ■ ■■■ I I I 111 I ■■ I ■ ^ 

(4) This is verbatim the same as 5 Jnn. c. 17. sect. 4. and 
. 5 Geo, 5. c. 3. sect. 14, the existing statute. 

{o) This is verbatim the same as & Geo. 2. c. 30, sect. 15. 

6 
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any person or persons, to send far and call before them, 

by such warrant, summons, ways, or means, as they in 

theip discretions shall think nt, all and every such person 

and persons as they shall be informed and believe can give 

any account or information of any act or acts of bauk« 

ruptcy committed by such person or persons, against 

whom any commission now is, or hereafter shall be awards* 

ed and issued out; and upon tbeir appearance to examiYie 

them, and every of them, .as well upon their oaths, as 

otherwise, touching any act or acts of bankruptcy jcom-- 

mitted by such person ag^'tinst whom such commission 

hath issued, or shall issue forth, in such manner and form 

as such commissioners are by law authorised to examine, 

touching or conceraing such bankrupt's estate; andifany pg^j^^^^^^, 

such person or persons (on paynient^ or tender of. pay* *''°*"'? ^"P" 

p«ar, or refu- 

ment, of such reasonable charges, as the satd commis- nio^ to be ex- 
sioners shall ju^ge sufficient) shall neglect or refuse to c^ntisslooen 
come and appear, not having a lawful excuse, to be made '"^^ ^ommit 

'^' ' *5 r them to gaol 

known to the said commissioners, and by them allowed, taiuteysub* 

mit. 

or, being come before them, shall leftise to be sworn, or 
being of the people called qu^kers, to take the solemn af- 
firmation, by law appointed for such people, or, being* 
sworn or having taken such solemn afiirnvation, shall re- 
fuse to answer all such questions, as by the said com m ission^ 
ers shall be put to him, her, or them, relating to any 
act or acts of bankruptcy committed by such person or 
persons, agair>st whom such commission is or shall be 
awarded, according to the true ititentand meaning of this 
act, and of the other acts now in force concerning bank- 
rupts; . that then it shall and may be lawful to and for the 
said commissioners, or the major part of them, by war- 
rant under their hands and seals, to apprehend any such 
person or persons so olJending as aforesaid; and him, her, 
or them, to commit to such prison, as to thern the said 
commi$sionei*s shall be thought meet, there to remain 
without bail or mainprize, until such tiruoas such person 
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or persons shall submit him, her, or themselves to the said 

<?ommissionei's, and answer upon oath or solemn affirma- 

None obliged tion to all such questions, as by the said commissioners 

t'» travel about . 

20 miles. shall be put to him, her, or them, as aforesaid, accord- 
ing to the true intent and meaning of this act : Provided 
nevertheless. That no person shall be obliged to travel 
above twenty miles to be examined as aforesaid. (6) 

^.*JI'7 *L^^J 7. And it is hereby declared and enacted, That the 

persons so cono- *^ ' 

mitted in close gaoler and keeperof such prison shall, and he is hereby 

rnstody, till .,,, ., 

they conform, required to keep such person or persons, who shall be so 
ed^bv Lm6^^' committed, as aforesaid, and* all and every bankrupt or 
Chancellor, &c. bankrupts, pcrson or persons, who already are, or here- 
after shall be committed to their ciistcdy by virtue of this 
or any statute or statutes heretofore made and now in 
force, concerning bankrupts, by such commissioners, 
judges or justices of the peace, as aforesaid, in close and 
strait custody within the walls of the said prison, until 
such bankrupt or bankrupts, person or persons, shall 
submit him, her, or themselves , to be examined by the 
said. commissioners, as aforesaid, and shall conform'him, 
faef, or themselves to thi§ act, and all the other acts al- 
ready made and now in force concerning bankrupts, or be 
by the lord chancellor, lord keeper, or commissioners for 
the c«stody of the great seal of Great Britain^ for the time 
being, or by the said commissioners, or otherwise, by 
due course of law discharged ; and in case such person be 
V removed by Aabeas corpus, the gaoler or keeperof such 
prison whereto he shall be committed, shall confine such 
prisoner within the wails of the prison, till discharged- as 
^"^siich ^er- ^foj^^said ; and in case any gaoler or keeper of any prison, 
son to escape, fco whom any such bankrupt or bankrupts, person or per- 
sons, shall be so committed, as aforesaid, shall wilfully 

. ^wli .m ■ i^i^n^— I ^fci—i^M — ^^^wp I ■ ■ M. w^ i^m^mt^m ■ ■■— - ■ i ■■■■■■■■■■ ^i i ■ ■ ,i . ■■ m^i— i^— — ■■■ ■ ^^^^^^^ ■» ■■ i»— - 

(6) This is the same as 4 &5 Atni. ell. sect, 3. but ve- 
ry materially different from 5 Geo, 2. c. 30. sectAQ, which 
was ic tended to correspond with it. See observations 
upon that section. 
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fiuffersuch bankrupt or baukrupt«» person or peraonsv tOontthewaiis 
escape fvom such prison, or to go without the walls or ^q^JJ^*^^^ 
doorsof the said prison, until he, she, or they shall be "»«of**>ecredi- 
duly discharged, as aforesaid, shall, for such his offence, 
being duly convicted by indictiuent or infornaation, forfeit 
five hundred pounds for the use of the creditors of such 
bankrupt. (7) 

8. And be it further enacted, That the gaoler or keep- 
er of such prison, as aforesaid, shall, upoii the request of 
iiny person or persons, being a creditor or creditoi'S oi'snch Gaoler, when 
bankrupt (and having proved his^ her, or tbeir debt qnder c^dkart^shai* 
the coiTioiission, and producing a <;crtific.ate tliereof under ^;"rthwith pro- - 

* ^ (iucK such per- 

the hands of the said commissioners, vvhich such coinnii&^sunso commit- 

ted ■ 

sloners are. hereby required to ^wn' gratis) forthwith pro- 
duce and shew such person or per^oiis sq committed, as 
aforesaid, to any^su^gh creditor or creditors requesting tlie 
same; and in case such gaol.er or keeper of such, prison ^'^^^^°/^***f**^ 
shall refuse to shew, or shail not forthwith produce such f^rfHtioo/. to 
person or persons so comcaitted, as aipresaid, and being in among the 
his actual custody at the time of such requ^t, to such di!.on^?^ ' ^^^' 
creditor or creditors of such tmnkrupt, requesting to see 
such person or persons, comqiitted, as aforesaid, such 
gaoler and keeper of such prison shall forfeit, for such his 
wilful refusal or neglect, the sum of one hundred pounds 
for the use of the bafikrupt*s creditors, to be recovered by 
action of debt in any of his miyesty*s courts of record at 
Westminster, in tlie name or names of thet:reditor or cie- 
ditors requesting such sight of such prisoner : which for- »"*^ ***!; «^«rr 
feiture shall be divided amoQg the bankrupt's creditors ; fence voo/. to 
and for every other like offence shall forfeit the sum of above! 
two hundred pounds for the uset>f the bankrupt's cre- 
ditors, to be recovered and divided as aforesaid. (S) 

(7)'l'hisissomething different in 5 Geo. 2. c. 30. sect. 18. 
• (-6) This i« almost verhatim the sam'e as 6 (fro.^. r. .*jO. 
jfc/. ifK except that the last sentence of this section is 
there omitted. 
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9; And for the better discovery of a bankrupt's ^atate^ 

in case he, she, or they shall refuse or neglect to surrender 

PiTson having him, her, or themselyes, and conform to this and the 

accepted trust it* 

of baakriipt't Other acts made concerning bankrupts, as aforesaid : Be 
not discovering it enacted by the authority aforcsaid. That all and every 
forfeTt^ioo?*" person and persons, who shall have accepted of any trust 
and double the or trusts, and shall conceal or protect any, estate, real or 
esute,forLhe personal, of any person or persons becoming bankrupt, 
dUdw. * ^^^' ^s aforesaid, from his, her, or their creditors,-and shall 
not within thirty d^ys next after such commission shall is- 
sue forth, and notice thereof shall be given to such per* 
son or persons, discover and disclose such trust and es« 
tate in writing, to some one or more of the commission- 
ers, and submit him, her, or themselves to be examined 
by the commissioners, in and by the said commission au- 
thorized, and trnly discover (he same^ shall forfeit the 
sum of one hundred pounds, and double the value of the 
estate, either real or personal, so concealed, to and for 
the use and benefit of the said creditors, to be recovered 
by action of debt in any of his majesty's courts of record 
at Westminster^ in the name of the assignee or assignees 
of the said commissioners; in which case costs shall be 
allowed to either party, as in other cases. (9) 

10. And be it further enacted by the authority afore- 

Discorerert of . , 

bankrupts said, That all and every person and persons, who shall, 
^w^oLper' within sixty days next after the time allowed to such 
bankrupt to si/trender himself, and to conform, as afore- 
said, voluntarily come in and make discovery of any part 
of such bankrupt's estate before such commissioners, au- 
thorized as aforesaid, shall be allowed three pounds per 
ce/thim out of the neat {Proceed of such bankrupt's estate, 
which shall be recovered on such discovery; which shall 
be paid to the person or persons so discovering the 



(9) This is adopted by 5 Geo, 2. c, 30. seci, 21 



ctuU 
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same by the assignee or assignees of such bankrupt's es- 
tate. (10) 

11. And be it further enacted by the authority afore* Commisaiooers 
said. That where it shall appear to the said commission- count,^wb^re*^" 
ers. authorized as aforesaid, that there hath been mutual ?»»»«"*» ^^od.t 

' has been g^iven 

credit given by the bankrupt, and any other person at any ^»y <»>« baok- 
time before the person against whom such commission is 
or shall be awarded became bankrupt, the said commis* 
sioners shall state the account between them ; and what 
shall appear to be due on the balance of such account, 
and no more, shall be claimed or paid on either side re- 
spectively. (11) 

12. Provided always, and be it enacted by the authority Commissioners 
aforesaid. That the said commissioners, authorized as times wiihin ** 
aforesaid, shall appoint within the said thirty days (so ^^^^^^^^J^^^^J^^^^ 
appointed, as aforesaid, for the bankrupt to surrender b*"*'«'"P'^'s 

. . surrender. 

himself, and conform, as aforesaid) not less than three 
several meetings for the purposes aforesaid, the last of 
which shall be on the thirtieth day hereby limite<l for 
such bankrupt's appearance. (12) 

13. And whereas commissions of bankrupts have been No money to 
often executed with great expence, to the great prejudice eai^ng^and*^ 
of the bankrupt and his creditors; be it further enacted <i"'>^»|^s.'^<'t^« 

■ commissium rs, , 

by the authority aforesaid, That there shall not be paid ^c* 
or allowed by the creditors, or out of the estate of the ^ 
bankrupt, any monies whatsoever for expences in eating 

— ^ - r - - - - - -^ - - - — - ^^^^-_^ j-__ III I I !-■ — r-T— I 1-" ~~^" ' ' -^~- 

(10) Th% allowance for the disc6ve!:y of the bankrupt's 
estate by 5 Geo. 2. c. 30. sect. 20. is Jive per cent. 

(11) The balance of the account, or the set-off between 
the bankrupt and his debtor or creditor, was first intro- 
duced expressly into the bankrupt statutes by 4 & 6 Ann. 
clT.sec^ 11, though agreeable to the former practice of 
the commissioners, and this is repeated by 5 Geo..% c. 30. 
sect, 28, where see observations, and a reterence to decid-^ 
ed cases. 

(12) See the corresponding section in 5 Geo, 2. c. 30. 
iect. 2. 
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or drinking of the commissioners, or of any other per- 
son«, at the times of tho meetings of the said commis- 
sioners, or of any of the creditors, or others," in order to 
execute or prepare matt, rs Tor the execution of such com- 
mission; and if any [)erson or persons named, or to b'e^ 
made a commissioner or commissioners in any commis- 
sion, shall order any such expence to be made, or eat or 
Commissioners drink at any such meeting, at the charge of tlie creditors, 
exVeiicej^or oroutof the estate of such bankrupt^, or receive or take 
^jking above ^bove the sum of twenty shillings, each commissioner 
meeting, or for each respective meeting, or twenty shillings each com- 

cxecutins: any . . ^ , , r •".!•• 

deed ; or above missioncr lor executmg any deed of assignment, givi- 
warran^t^dL ^end, or Other deed, or above the sum often shillings for 
ablcdtoactas each Commissioner for executing: any warrant of contri- 

commissioners. . . 

bution or seizure, every such commissioner, so oifending, 

shall be disabled for ever after to act as a commissioner in 

such or any other conmiission founded on the statutes 

made concerning bankrupts. (13) 

Bankrupts coo- ^^' And be it further enacted by the authority afore- 

fonmogto^this g^id^ That all and every person and persons so become or 

51. per cent, to bccomc bankrupts, as aforesaid, who shall, within 

«ut ol the estate ,.,..,,,. i i • • r 

recovered. the time limited by this act, surrender him, her, or them- 
selves to the commissioners named and authorized in or 
by any commission of bankrupts, awarded or to be award- 
ed against him, her, or them, and in all things conform 
^s in and by this act is directed, shall be allowed the sum 
of five pounds per ceiituin out of the neat produce of all the 
estate that shall be recovered in and received (k\ such dis- 
^very; which shall be paid unto him by the assignee or 

assigTjees of the said commissioners, so as the said fiv6 

• # 

• . •« 
(13) The4 & 5 Jnn.c. M, stct. ^0, first prohibited com- 
missioners of bankrupt from eating and drinking at tlie 
expence of the bankrupt*s estate. 

Tbisse,ction first takes notice of the fees of the bank- 
rupt. — See observations upon the corresponding section in 
6 Ceo. 2. c*.30. sect. 42. 
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pounds per centum shall not amoDnt in the whole to abovg Bat not to 

the^um of two hundred pounds ; and shal; be discharged abo\e 2ou/. 

from all debts by him, her, or them due or owing at the 

time that he, she, or they did become bankrupt; and in case 

any such bankrupt shall afterwards be arrested, prosecut- , ^ ,. 

- * / And to be (us- 

ed, or impleaded for any debt due before such time as he, charged from 

she, or they became bankrupt, such bankrupt shall be if ^ued, may 
discharged upon common bail, and shall and may plead |jerahssuef&c. 
in general, that the cause of such action or suit did accrue 
before such time as he, she, or they became bankrupt; 
and may giv^this act and the special matter in evidence ; 
and if a verdict pass for the defendant, or the plaintiff 
shall become nonsuited, or Judgment be given against 
the plaintiff, the defendant shall recover his costs, as in 
other cases. (14) 
15. Provided always, and it is hereby declared and if the estate 

' amount not to 

enacted by the authority aforesaid. That if the neat pro- 8^. in the 
ceedof such bankrupt's estate, so to be discovered, reco- ^p"to 1,^1- 
vered, and received, tosrether with what shall be other- ^"'*®^ ""*^,. 

* ' o what conimis- 

wise recovered and received, shall notamouiit to so much sioner? awi as- 
signees shall 
as will pay all and every the creditors of such bankrupt the thmk at. 

sum of eight shillings in the pound, after all charges first 
had and deducted, that then and in such case such bank- 
rupt shall not be allowed the said sum of five pounds per 
^e«^Mi» out of such estate as shaj I be so recovered in, but 
shall be allowed and paid by the assignees so much money 
as the said assignees, and the commissioners authorized as 
aforesaid, shall think fit to allow to such bankrupt, not 
.exceeding three pounds per cew^^iw. (15) , 

16. Provided also, and be it further enacted by th^au- Bankrupt to 
ihority aforesaid. That no discovery upon oath to be made vantage of "this 
by any bankrupt or bankrupts, of his, her, or ttieir es- ®^*' "'^^^^'^ 



(14) This allowance was first introduced by 4 & 5 Ann. 
c, 17. sect, 7, which is verbatim the same as this section. 

The allowance is different, by 5 Geo. 2. c. '30. sect. 7% 

(15) See this changed by 5 Gto, 2. c. :]0. sect. 7. 



coinini£iiooers 
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certify his COB- tate and effects, pursuant to this act, shall intitle auch 

fbrinity : 

bankrupt or bankrupts to the benefits allowed by this act, 
unless the commissioners authorized by such commis- 
sion shall, in writing under their hands and seals, certify 
to the lord chancellor, or lord keeper, or couunissioaers 
for the custody of the great seal of Great Britain, for the 
time being, that such bankrupt or bankrupts hath or 
have made a full discovery of his, her, or their estate and 
effects, and in all things conformed himself, herself, or 
themselves, accordin«T^ to the directions of this act; and 
that there doth not appear to them any reason to doubt 
of the truth of such discoverv, or that the same is wot a 
full discovery of all such bankrupt's estate and effects ; 
Nor uBiew and unless four parts in five in number and value of such 

four parts la *■ , 

fiTec^thecre- bankrupt's creditors, wdio shall have duly proved their* 
ccrtlacaie, aud debts Under such commission, or some other person 
cVnilnt!***' ^y ^^^^ respectively duly authorized thereunto, shall 
sign such certificate, and te.-^tify their consent to such al- 
lowance apd certificate, and to the said bankrupt's dis- 
charge, in pursuance of this act, to be also certified by 
the said commissioners ; but the said commissioners shall 
^ot certify the same, till they shall have proof by affidavit 
or affirmation in writing of such creditors,*or of the per- 
sons by them respectively authorized for that purpose, 
signing the said certificate, and of the power and authori- 
ty by which any person shall be authorized by any credi- 
tor to sign such certificate for any creditor ; which affida- 
vit or affirmation, together with such warrant or nutho- 
/ tity to sign, shall be laid before the lord high chancellor, 

lord keeper, or commissioners of the p:reat seal, with the 
said certificate, in order for the allowiu^r ami confirming 
of the same: and unlcFs such bankrupt make oath, that 
such certificate and consent of the creditors thereunto 
Norutiiesfthe Were obtained fairly, and without fraud, and unless such 
«ttinbat"!Sr certificate shall, after such oathof the bankrupt be alio w- 
witifitate and g^j ^^^ Confirmed by the lord chancellor, lord i^eeper, or 
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the cotnmissioners for the custody of the great seal of obtained witin 
Great Briittin, for the time being, or by such two of the^^^diJI,^ 
judges of the courts of king's bench, common pleas, or^^*'™[* 
court of exchequer at Westminster^ to whom the considera- cbamceitor, ho* 
tion of such certificate shall be referred by the lord chan- 
cellor, lord keeper, or commissioners of the great seal, 
for the time being; and any of the creditors of such bank- 
rupts are lobe allowed to be heard, if they shall think fit, creditorimaf 
before the respective persons aforesaid, against the mak- ^^^j**^!? *' ^ 
ing such certificate, and against the confirmation thereof, ^nsrand coo- 

, , ^ . fimiAtioii there* 

(16) 9f. 

17. And be it enacted by the authority aforesaid. That 
every bond, bill, note, contract, agreement, or other secu- gecaritiw rfv- 
rity whatsoever, to be made or given by any bankrupt, or J"*?^*?*^2r* 
by any person for him, or on his behalf, unto, or to the asaoonsidera^ 
use of, or in trust for any creditor or creditors, or for the 8^<!hoeitiflcate 
security of the payment of any debt or sum of money due -*^i **" ^ 
from such bankrupt, at the time of his becoming bankrupt. 
Or any part thereof, between the time of his becoming 
bankrupt, and such bankrupt's discharge, as a considera* 
tion, or to the intent to persuade him, her, or them, to 
consent to or sign any such allowance or certificate, shall and theiroaoy 
be wholly void, and of none effect; and the monies there- *^""^^ ^ ?* 
by secured, or agreed to be paid, shall not be recovered or 
recoverable; and the party sued on such bond, bill, note, Thcpnrtjiqcl 
Contract, or agreement, shall and may plead the general "»*y p\«?^ **»• 

' ^ . •' "^ ^ (ceneral issue, 

issue, and give this act, and the special matter in evidence ; ^c 
any thing herein contained, or any law, custom, or usage* 
to the contrary notwithstanding. (17) 



.a. 



(16) The certificate of the bankrupt's conformity was 
first introduced by 4 & 6 Ann. c. 17. sect. li>. See obser- 
vations, and a reference to cases, upon the bankrupt's cer- 
tificate under b Geo* ^. c. 30. sect. 10. 

(17) This was introduced by 5 Ann. c. 22. sect. 3. and 
is vcrbathn the same as 6 Geo. 2. c. 30. m(. 17., which «ee» 

: M 
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la* Broyidpd ahv.ays, and belt enacted by tbe au.thori- 
Bankmptiaat- ^Y aforesaid. That after such bankrupt or bankrupts sh?ill 
tendftheas. have obtained his, her, or their certifica|^, and the sana^ 

signeei, in or!- * ' - 7 . » ^ r » . 

d«rto.iettle shall besoduly coofirmed^ as. herein is njei^tioued, every 
' such bankrupt or bankrupts sb^U, on fourteen days.nQtice 
Iq writing* to be given to him, her, or thern, or to be left 
. at his, her, or their usual place of abode, by thp. assignee 
ojr assignees, or their order, thereby requiring him, he/, or 
them» to attend.the assignee orassignees of such bankrupt's 
estate, in order to make up, adjust, or settle apy. account 
or accounts between such bankrupt or bankrupts, and any 
debtor to, or creditor of such.bankrupt's,estate, or to at- 
tend any court or courts of record, in order, to be examined 
touching. the sarae, or for suqh other business which such 
a§signi^e or assignees shall judge necessary for getting in 
the said bankrupt's .estate and effects, for the benefit of his, 
beij or their creditors ; for which said attendance tbe said 
And to teal- t^ankruptshallbe alio wjcd and paid the suna of two sbiU 
day for inch Jings ^liQ SIX p^nce pcr diem, by such assignee or as? 
Baiikruptre- Bignecs, out of the bankrupt's effects ; and in case such 
Sud°*^&c*to ^^^J^J^up' or bankrupts shall neglect or refuse to attend, 
b^ committed, or on such attendance shall refuse to assist in, such discQ- 
4tc yery (without good and. sufficient cause to be shewA, to 

the commissioners for such his, her, or their neglect or 
refusal, to be by them allowed as sufficient) such assignee; 
or assignees making due proof thereof upon path before the; 
said commissioners, authorized as aforesaid, the said com* 
missioners are hereby impowered and requited to issue a., 
warrant or warrants, directed to such person or pejsonsa^. 
they shall think proper, for appreiiendiui; such bankrupt^ 
Gff bankrupts, and him, her, or them, to commit to the 
county gaol, there to remain in close custody without bail 
or mainprize, until he, she, or they shall submit to be ex- 
i^apiined> ILnd duly conform to the satisfaction of the said 
oMimissicmers, authorized asaforesaid, and be by the said 

4 
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commissioners, or by the special order of the lord chah- 
cellor, lord keeper, or commissioners for the custody of 
the great sedl of Great Britain, for the time being, or other- 
wise by due course of law, discharged ; and such gaoler 
or keeper of such prison, to which such bankrupt or G«>l"*oVcep 
bankrupts shall be committed, is hereby required to keep within the 
such person or persons in close custody within the walls pen»hy bekw 
of the said prison, until he, she, or they be duly dis- mentioned, 
charged, as aforesaid, under the pains and penalties be- 
fore mentioned for such gaoler or keeper suffering such 
prisoners, comniitted pursuant to this act, to efecapeand 
go at large. (18) 

19. Provided always, and be it enacted by the autho- xhif actsbnU 
rity aforesaid. That nothing in this act shall be construed "JJJ^^'*^^^ 
to extend to give or grant any privilege, benefit, or ad- viu-ge. &c. to 

anybankrapt, 

yantage to any bankrupt whatsoever, agamst whom a who apon x>m^ 
comn^ission of bankrupt, under the great sealof Greaf chiidh»«!^« 
Britetin, since the said twenty-fifth day of iHiry, which; •'^^^ ^^** 
\fas in the year of our Lord one thousand seven hundred 
and sixteen, hath issued, or hereafter shall issue forth, who 
bath or shall, for or upon marriage of any of his or her unless he make 
children, have given, advanced, or paid, above the value JuJat^hat 
of one'hundred pounds, unless he or she shall prove, by|^"'®j,*"|fi^-^"* 
bis or her books fairly kept, or otherwise upon his or her debts : 
oath, before the major part of the commissioners in such • 
commission named and authorized, that he or she had at 
the time thereof, over and above the value so given, ad- 
vanced, or paid, remaining in goods, wares; debts, ready 
money; or other estate real or personal, sufficient to pay 
and satisfy unto each and every person, to whom he or she 
was anywise indebted, their full and entire debts ; or who 
batli, or shall have lost, iuone<iay,tbe sutn orvahteof fire 
" I > I II ■ ■ II ..,^11 »« .1 ■ ■ ,111 , ■■ I , > , 

(IS) This provision is first introduced here, aiid< lA 
adopted almost verbatim by 5 Geo. % c- 30. zect. 36. 

H 2 * , 
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pounds^ or in the whole the sum or value of one hundred 
pounds within the space of twelve months next preced- 
ing his/her, or their Becoming bankrupt, in playing at 
S' ^^^^l^e ^^ ^^^^ cards, dice, tables, tennis, bowls, shovel board, or 
day above 5l in Or by coclc fightings, horse races, dog matches, or foot 

or 1 001. in 12 , 

months, next races. Or Other pastimes, game or games whatsoever, or 
eSaing bluik^' i^ ^^ ^Y l>€aring a share or part in the stakes, wagers, or 
''"P** adventures, pr in or by betting on the sides or hands of 

such as do or shall play, act, ride, or run, as aforesaid. (19) 
AfUr JprH95, 90. And for preventing the taking out commissions of 
miMioBTihAU bankrupts fraudulently or maliciously, be it enacted by 
trc^debToToM *^® tutbority aforesaid. That no commissions of bank- 
erediwrpe- rupti ynder thegfreat^sealof Great Bri/ai/i, shall, aflter 
noaBtto 1001. the twenty-fifth iiajr of if)7ri7, ^^hich shall be in the year 
tors to 1501. ^ of our Lord one thousand seven iiundred and nineteen, 
i[<if«*to sooi. ^ awarded and issued out against any person, whatsoever, 
upon the petition of one or more creditors, unless the sin- 
gle debt of the creditor petitioning for the same, do 
arnqofit to the sum of one hundred pounds or upwards, 
or unless the debt of two creditors, so petitioning asafore^- 
itaid, shall amount unto one hundred and fifty pounds, or 
upwards, or pnless the debt of three or more creditors, 
Qip petitioning as aforesaid, shall amount to two hundred' 
pounds, or upwards: And the creditor and creditors pe- 
» ^tioning for such commission, shall, before the same be 
OtMtar pati. granted, give bond to the lord chancellor, lord keeper, or 
bo»d*u»Ui?^* commissioners of the great seal for the time being, in the 
lonichanceibr, p^p^lty of two hundred pounds, to be conditioned for prov- 
kit debt, and jjjg his, her, or their debts, as well before the com- 

tlio psrty a 

bukrapt. missioners to be named in such commission, as upon a 
trial at law, in case tbedue issuii^forth of the same sbaH 

Ml. I I ■! I ■ ■ ■I » II II ■fc^^— ^1 I ■>.— — .^t— i^a.^— ^^w — » 

(19) This was first introduced by 4&^ J«n. r. 17« 
9Bct. 12 and 15. and this section is repeated almost verbu" 
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be contested and tried, and also for proving this party a 
bankrupt at the time of taking out such<:oinini88ion» and ^^{"'j 
further to proceed on such commission, as herein after id maiicioatiy 
mentioned : And if such debtor debts shall not be really loni etaaedior 
due and owing, or if after such commission taken out^ JJISf^^Ii 
it cannot be proved that the party was a bankrupt at the »■* ••»»»» the 

^ , . * bond to the 

time of the issuing the said commission, but on the con- party grrievcd, 
trary it shall appear, that such commission was taken The Mrae kThis 
out fraudulently or maliciously. That then the loiti **"'*•'"•• 
chancellor, lord keeper, or commissioners of the great 
seal for the time being, shall and may upon petition 
of the party or parties grieved, examine into the same» 
and order satisfaction to be made to him, her, or them» 
for the damages by him, her, or them, sustained ; and 
for the better recovery thereof, may, in case there b6 
occasion, asjftign such bond to the party or parties so 
petitioning, who may sue the same in his, her, and their ' 
own name and names ; any law, custom or usag^^ to 
the contrary notwithstanding. (30) 

2U And be it further enacted by the authority afore*- commiwbocrt 
said. That where any commission of bankrupt shall issue |n tbeToIuwSe f 
out from and after the said twenty-fifth day of Jprit^ w><J appoint a 

1 . . 1 .1 1 • I «• » 1 , * lime for the 

which shall be m the yearof our Lord one thousand se^^ creditors to 
ven hundred and nineteen, the commissioners therein She!r'debt8,°^* 
named, or the major part of them thereby authorized, ^o^^««- 
shall forthwith, after they have declared the person ot 
persons against whom such commission shall issue, a 
bankrupt or bankrupts, cause notice thereof to be given 
in the London Gazette, and shall appoint a time and place 
for the creditors to meet ; which meeting, for the city of 



(20) This was first introduced into the statutes by $ 
Ann^ C.22, Kct. ?•» and is repeated with some additions in 
6 Geo. 2. c. 30. ^ct. 23. See there observations upon i^, 
and a reference to decided case?. 
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Lonimt and all places witbin tbe bills of mortality, •ball 
be at tbe Guildhall of the said city, in order to choose aq 
assignee or assignee^ of the said bankrupt's estate and ef* 
fects : at which meetings the said commissioners shallad- 
mit th^prck>fof any creditor's debt, that shall live remote 
Crom the place of such meeting of the commissioners, by 
affidavit;, and al$o permit any person duly authorized* by 
Jester of attorney from such creditor (oath being made 
of thedue /execution thereof, either by an affidavit sworn 
before a master in chancery extraordinary, or before the 
(cominissio&ecs, viva .vo.ee) to vote in the choice of an as* 
)MgP^ or assignees of such bankrupt's estate and efiectSt 
i^*the place and stead of such creditor ; and the commis- 
Commtesionert s^io^ers, or the m^or part of them authorized, shall as« 
to assign the aigp every snch b?inkrupt's estate and effects unto such 
esute; person or pei^ous, as such creditors, or the major part of 

nees to k«ep' them, shall 60 choosc, as aforesaid ; and the assignee or 
cofflStrkcTto 4isignees, ^ qbosen, shall be obliged to keep one or 
which any mote distinct book or books of account, wherein he or 

erMitor may 

resort iJie^ shall duly enter all such sum and sums of money« or 

other effects, which be or they shall have got in, or re- 
IceivedQJutof thesaid bankrupt's estate; to which IhmA 
or bppks of apcount every creditor, who shall Kave proved 
hi^, her, or their debt^ shall* at all reasonable times., 
have £qjBe resort, and inspect tlie same, as often as he* 
ahe, or they ^hall think gt. (21) 
Kone to ▼ote • ^** P'^vided always, and be ii enacted by the authiority 
foranassiffttcc aforesaid. That np creditor, or apy other person for and 

whose debt ^ 

amounts notto ou tbc. behalf of any creditor* shall be permitted to vote 
in such choice of assignee or assignees, whose debt, or the 



(31) The choice of assignees by the creditors was first 
introduced by 5 Anru c. 22. sa;t. 4. 
This section with some trifling additions is repeated ip 
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deot of the person so authorizing him to vote, 'shall not 
amount to the sum of ten pounds* or upwards, atid who 
shall, either before the commissioners, or by aifidavit, as- 
aforesaid, duly prove their whole debt, as faras he, she, or 
they are able, and pay contribution money fortheaamew 

23. Provided always. That it shall ^and may bfe lawful CoaaiiiJoiieii 
for the said commissioners, authorized as aforesaid, 4s utigneet, wix> 
often as they shall see cause, for the better preserving and ^^ItttMo^^u 
tecuring the bliilkrupt's Estate, immediately to appoint ^J^jJ^!''* ***" 
due or more assignee or assignees of the said estate and 
effects, or any part thereof; which assignee or assignees*, 
or any of them, shall or may be removed or displaced at 
the meeting of the creditors so to be appointed as afore- 
said, -for choice of assignees, if they or the major part 
of them {whose debts respectively amount to ten pounds *^^ 
or upwards as aforesaid) then present, and if such per- sigmet shall, 
sons duly authorized, as aforesaid, shall think fit; and wtateoftha 
siich assignee or assignees as shall be so removed and ^?^^s ^oit 
displaced, shall deliver up and assign all the effects and cs- *• ^*' ^^h 
tateof such bankrupt, which shall have come to his or Big:nee8, io 
their hands or possession, or which shall have been assign* ^ i^iiy 
ed by the said commissioners, as aforesaid, unto such 
other assignee or assignees who shall be so chosen by tht 
creditors^ as aforesaid ; and all the estate and effects of 
the bankrupt, which shall be delivered up or assigned^ 
shall be, to all intents and purposes, as effectually aw) 
legally vested in such new assignee or assignees, as if tho 
first assignment had been made to him or them by the said 
commissioners; and if such first assignee or assignees 
shall refuse or neglect, by the space of fourteen days aest 
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« 

(252) This is repeated in 5 Geo. 9. e. 30. sect. 37.^ the pay- 
ment of contribution being omitted^ which by that sta« 
tttte m sect 35 is ftbolisbe£ 



10* 5 Geo. 1. c. 24. 1718. Expired. 

iftcr notice given of the said choice of auch new agsignete 

ilctln"* o make ^'^ assignees, and of bis or their consent to accept such 

puch delivery, assignments signified to the first assignee or assignees, by 

800/. to i>e di- Writing underbis or their hands, to make such assign- 

St«edSorf «>ent atadddi^ery, as aforesaid, every such first assignee 

or assignees shall respectively forfeit the sum of two 

hundred ' pounds, to be divided and distributed among 

the creditors, in such nMinner as the bankrupts estate is, 

Kow to be re- onoQght to be, and to be recovered by action of debt, bill, 

covered. o » j » » 

plaint, or information, in any of his Majesty's courJ:8 of 

fecord^t Wti^mnAttVy by such person or persons^ as such 

major partof thecomnfiissioners, authorized as aforesaid, 

fihail appoint to sue for the same, with full costs of suit, 

wherein no privilege, protection, or wager of law, or more 

than one imparlance «haM be allowed; any law, custom, 

or usage to the contrary notwithstanding. (23) 

Lprd chancel- 24. AikI whereas. after an assignment made pursuilnt to 

▼acatc*8uch^s- *^ choice of the creditors, it has and may be found ne^^ 

eignment ; aDd cessarv and expedient, that such assignments should be 

make a new "^ * ^ 

one. vacated, and a new assignment or assignments should be 

made (of the debts or effects unreceived and not disposed 
of by the firat assignees) to other persons to be chosen by 
the cre<Iitors, as aforesaid, and the former assignment to 
be vacated and made void; be it therefore enacted and 
declared by the authority aforesaid. That it shall and may 
be lawfiil to and for the lord chancellor, lord keeper, or 
commissioners for the custody of the great seal K>i Great 
iritnin^ for the time being, upon petition of any creditors, 
to make such order therein as he or they shall think 
just and reiasonable; and in case a new assignment shall 
be ordered to be made to such creditors, as aforesaid, that 



Jvita 



• |M) The temporary of pr^ovisional assignee was first in- 
troduced liy 5 Jnn. c. 22. sect. 5. This section is repeat- 
ed verbatim in 5 Geo. 2. c. 30. $ect, 30. See ther^ observa* 
tions upon it* 
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then such debts, effects, and estate of such bankrupt The estate of 
shall be thereby effectually and legally vested in such new shall ?e!^ted 
assignee or assignees ; and it shall and may be lawful for j'^g^gn^^'^ 
him or them to sue for the same in bis or their own name 
or names, and to discharge any action or suit, and to give 
any acquittance for such debts, as effectually, to all. in* 
tents and purposes, as the assignee or assignees in the for* 
mer assignment might have done, in case no new assit^n-' 
ment had been made; any thing herein, or in any former 
acts, contained or made to the contrary in any wise 
notwithstanding; and that the said commissioners shall Commissionen 
cause publicnotice to be given in the two London Gazettes^ in the^J^ene. 
that shall immediately follow the removal of such assignee ^^ 'jj^the fiwt 
or assignees, and the appointment of such other assignee attsigneei. 
or assignees, as aforesaid, that such assignee or assignees is ^^^ ^f^y^^ ^ 
or are removed, and such other assi^^nee or assi^ees ap» po'n^'js new 

" or one«, &(U 

pointed in his or their stead, and that such persons as are 
indebted to the said bankrupt's estate do not pay such 
debt or debts to such assignee or assignees as shall be re* 
moved, as aforesaid. (24) 
35. And be* it also further enacted by the authority Aas^ijaeet may 

_ * 1 mi . • II compound 

aforesaid. That any assignee orassignees, made or chosen, with debton 
as aforesaid, shall be, and are hereby impowered to make ^^^ "^' 
composition with any person or persons, .debtors or ac- 
eomptants to such bankrupt, where the same shall appear 
necessary and reasonable ; and to take such reasonable 
part as can upon such composition be gotten, in full dis- 
charge of such debts and accorppts ; any law, custom, or 
usage, to the contrary notwithstanding. (25) 



J 



(24) This power of the chancjBlior to remove the as* 
signers, and vacate the assignment is first introduced 
here. This section is repeated verbatim by 6 Geo, 2. 
c. 30. sect. 31. 

(25) This power of compounding debts by the assignees, 
13 first introduced here. By the 5 Geo, 2, c. 30. sect. 35,, 
tliey must have the consent of the major part of the cre- 
ditors ia value at a public mteting called for the purpose. 



''9Si - Aad wkeraM ooiwnasfMiis of bmkrojM&arefreqoent* 
ly taken out by persom, who, by ineaaa of sach commts* 
ftiei»(M a compositiofi proposed by the bankrupt) and oa 
paroBsiaeiiotto execute tbe/aame, prevail with, aod extort 
fFomtbe^ankruptB their whole debts, or much greater part 
t]»»reof ihaH ftnoh banlurupts pay to their other creditois^ 
or otberwiae get from auch baDkruptV^oods or other 
sattiSfafitiiOBi- which is coatraiy to the Irue inteiit^and 
meanitig of thesevefalst^utesfnade ocmcemiag bankrupts^ 
irbieh said statutes intend that all lujch bankrapt*s cre- 
ditors shall beotian equal foot, and not one preferred 
SatiiEmptpay- 'before^ or paid more thaa another in respect of his or hec, 
pMSMif who^^** dd>t; be it therefore enacted by the authority aforesaid^ 
sued out tbe fhat if any bankrupt or bankrupts, shidlk, after the issuing; 
money or cf anycottimissioa agaisst blni) her, or them, pay to the 
ir hereby sudi porsoA Or persofts who auod ottt the «ame, or otherwise, 
have^more gi^tC OT ddiver^to such p^son or persons goods^ or aoy 
tha^n thTothlr ^^^^ satififection, for his, harbor their aaid debt, whereby 
creditors, such s«ieh person OT persoos^ suing out such commission, shall 

commission . . t i t • • .1^ j- • .. 

shai) be super- {^irately have and receive more in the pound m respect 

Tirf the Lord ^ffcas, b«r, or 'their debt, than the other creditors, such 

Chancellor^ ppyfld^t ofmoney» delivery ofgooda* «r givmg greater. 

a new one to or othor sattsfactiou, shall be deemed ajid taken to haiSucti^ 

petitioning/ ao ac t of bankruptcy, whereby on good proof thereof, such, 

fngsnJh^^^^^' commissioft shall and may be superseded^ and it shall 

goods, &C. 1^ laavlul for the losd chanceUor, lord keeper^ or commis* 

doners fodr the custody of tbe great seal of Gr^at. Bnknih 

for the time being, to award to any creditor or creditors 

petitioning anothei: eommiasion ; and such person or per-i 

sons so taking or receiving such goods, or other satisfaction,. 

as aforesaid, shall forfeit and lose the whole that he, she, 

or they shall have taken. or received, and shaU pay *ba(ck 

and deliver up the same, or the full value thereof, to iluch 

person or persons as the said commissioners, acting under 

such new commission^ shall appoints in trust for^^ smd to 
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be diraded among the otfaer of tlie tNnkni{il?8 crcdttdyi, 
in pKXpostiott to their respective d^ts. fM) 

^7.^ And wheregs pcttons deftUng as bankers, bvaloBra. Banken, kc 
ind {actx)r8, are freqaeotiy intruat^ witb »gieat sttms of acu cooceni- 
mcmeyy and with goods and effects of ^erjr graatTaioebe^"^ ^^ 
longing to other pers0ns4 it is bsrefcy Anther 'enacted* 
that sach bankers, brokers, and factors, shsU be, and 
are hereby declared to be subject and liable to this land 
other the statutes made concerning bankrapts. {^) 

f6. ProTided afways, and it is hereby further declnrad No farmer, 
and enacted by the authority aforesaid. That no farmdri t'^'eZtl^'"' 
grazier, or drover of cattlei or. any other person or per- J**j^1^4 J|^^J^ 
sons who is or are, or shall be a receiver genieral of taxed beaeftu of UiU 
granted by parliament, ahaU be intitlad as sneh to any of 
the benefits given by this act, i» be deemed a bmricrupt 
within idle same, or within any of tiie 4ta4nteS' ndw in 
foi«e(Oooceriiing. bankrupts; any law, custom^ or usage, 
to fthe contrary notwithstanding. (28) . 

. Q9^ And be it further enaoted by the authority afore^ .j.^ i^ ^^i^^n „ 
said. That this act siiall be deemed and taken as a pub^ * P^^^^^ ^^ 
lie act, of' which all judges are to take notice : and if any 
action shall be brought against any person for what h^ 
shaH4c>in pursuance of this act, such person shall and 
may l^ead the general issue, and give this act, and the 
speeial matter in*evtdence; and this act shall continue 
and be in force for the space of seven years, and iVom 
thence tothe end of the next session of parliament, and no 
longer. {«9) 
80. And whereas commissions of bankrupts, and th^ 



(26) This important section is new here, and is repeat- 
eA verbatim in 5 Geo. 2. c. 30. sect. 24. 

(27) This section is first introduced here, and is repeat* 
ed verbatim in d Geo.. 2. c. 30. sect, 30. ^ 

(28) This first introduced by 5 Jniu c. 22. sect^ 8., and is 
repeated verbatim in 5 Geo, ^. c. 30. sect. 40. 

(2g) I do not find the power of pleading thei general idi- 
mt given by the existing statutes. 
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Iftken before the oommimoners of bankni^th 
mA the piooeedi&g8i>upao Biicb commisaionv, are most 
ooiBiaonly rkept by sucb persons* as act ap clerks or secre- 
laries to suob commissioiiefs, and, by reason of the deatb 
oS.sucb cl^ri^s or seoietaries* are many times ioat and 
BMlaidiiby 'means wheseoif such persons as have or may 
"pmnik^u^ any- messuages^ lands, tenements, or hefedita^ 
mentsi undisr any commission grounded upon^ tbe statutes 
pade 4;onoecniiiig bankrupts , may be disabled to make out 
th^ir right And title loathe same; and tbem being no cer- 
tain: place where tbe creditors of any bankrupt^or any 
p^PH>aor persons claiming any estate or interest in. any 
inessuagQ^^landf^ tenements, or beneditaments, by onunder 
|U9y;S4iGb comm^ioxi, as aforesaid, can have recounseto 
9mh wmnMssion, and the proceedings thereupon ; and 
sucb commissions,^ depositions, and proceediqga, ia case 
tb«y caube psoduoed, are not at present of recoid^ nor eai^ 
be giTen in evidence, which may be of very evil consequence 
to such purchasers^.or persons claiming.as aforesaid^, be 
it therefore fMrthei) jBuactc^ by the authority aforesaid f 
On petition to ThoC upou the petition pf any persou Qr persons to tbe 
^^kcA^^' lord chancellor, lord k^e^er, or commissioners for tbe 
commbsioM, custody of the great seal of Great Britain, praying, that 
certificatpt, ^uch commissions and tbe depositions taken thereon, or 
Mte^^of^e- Wy P^ of f uph depoaitions, and such pertificateaso tg 
^^^» be allowed and conficmed, as aforesaid, or any certificates 

heretofore allowed and confirmed, or any other matter or 
things, relating to the said commissions or tbe proceedioga 
tbi^reupon, may be entered of recosd, tbe, lord high Qhan* 
^Uor, lord keeper, or commissioners of the great seal, shall 
and may direct and order such coaunissions, depositions^ 
proceedings, and certificates, or other matters or things^ 
atnaccopy to be Catered of rccprd ; and in case of tbe death of the 



ke given m witncssca proving fuch bankruptcy, or in case the said 

cvMkBc«i commissions, depositions, proceedings, or other raatt^r% 

or Uiinpa sbaU be lost or mislaidj ^ true copy of tbe le- 



<^rd of such ctymmissionSy deposttions^ and proetedtagsi 

or bther matters or things, signed and attested as herein; "i "crtiS^at^ 

after is mentioned, atiall and may upon all occasloM'be which have 

beea oonfiroi* 

given in evidence to prove such commissions^ ftndtlieed, or a o»py 

bankruptcy of such person against whom such cbmnussioo ^aiTbL' TLt 

bath been or shall be awarded, orother matters oil^bittgat 2*"y"^*°"» 

any Ithr, usage or custom, to the contraiy notwithstanding; 

And all certificates which havebeeniAowed aadoonflrm* 

ed, or to be allowed and confirmed, and €»ileredof reeofd^ 

as aforesaid, oratmecopy of every certificate, sFj^oed 

and attested as hereinafter is mentioned, sbaH and may be 

given in evidence in aAy of his majesty's courts of reeor^^ 

and he, without any fiirther proof, deemed, a<^dged^ 

^nd taken, to be a ftell and effiectnal bar and discharge' of 

^nd against any action or suit, which shall be commenced 

pr brought by any creditor or clreditors of such bankrapt^ 

for any debt or demand contracted, due, ordemandabi^, 

before the issuing of such commisaion, unless any creditor 

or creditors of the person that hath such certificate ^hall 

prove that such certificate was fmudulently obtained ; in auiess proof 

which case costs shall be allowed to either party; as in such oertificata 

9ther common, cases. And to the endany creditoror other ^ntiy^oirtlliii- 

persqn or persons may know where to aenrcb, andse<«<^- 

whether such commission hath issued, and find what de<^ 

positions have, been taken by virtue thereof, and what 

proceedhigs have been thereupon, and whether the said 

l^ankrupt hath made such afiidavit or affirmation^ as a{bre«- 

said, and whether such certificates are entered of record, 

as aforesaid, and all other matters or things which shall 

be entered of record, in pursuance of this act, the lord ThaioM 

high chancellor, lord keeper, or commissioners for the ^0^^ appomt 

custody of the grefat seal, shall appoint a certain proper *|f!!^Ji5*** 

place jiear the inns of court, where all tod cfvery the mat- "*"*Ji*5r** 

ters aforesaid shall be entered of record, where all persons record, and a 

shall be at liberty to search and see if the same are duly ^"^^,2!? 

entered of record ; and the lord cbanodlor, lord keeper, *"• *^' ^^ 
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et cckatMmoners^ shall, by a writing utider bis or their 
handS) appoint a proper person, who shall, by himself, or 
btssofikient deputy, to be approved by the lolrd high chan- 
cellor, lord keeper, or commissioners, by a writing under 
Ms or their hands, enter of record such con:imissions, de« 
]>osifion&, proceedings, and certificates, and other matters 
Md things, aifd<have'tfa6 custody of the entries thereof; and 
ateo appoint such fee and reward to be paid to such person 
fiyr his labotir and paiits therein, as the lord high chancellor, 
lord^ keeper, or commiiisioners^ shall think reasonable, noff 
exceeding what is usoally paid in the like cases ; and that 
tiifr person so to be appointed, and his deputy, shall con« 
tinue to enter of record- all andevery the matters and tbingv 
aforesaid, and^ to have the custody of the same, so long a» 
steb person l^'or they shall respectively bi^have themselves well in 
Sov^^burby *Jit®''«'S the same of record, and keeping such entries, and 
order uftbe ghall not be* removed but by order in wri tine under the 

lord cbaocel* . ^ ^ . 

lor. ice,, who in hand of the lord high chancellor, lord keeper, or commis- 

or remoraf sioners, On a good and sufficient c^use thierein specified ; 

•oJtbM?^'"* and; in case such person sliall die, or b^ as aforesaid re- 
inoved,.the lord high chancellor, lord keeper, or commis* 
sioners* for the time being, shall and may, in writing under 
his> Of' their hacid&k,appoint~*another person to enter the 
same^ofrecord, who shall have the custody of the entries 
thereof, and fi^U have and i^ceive the like fee and rewaitt 
fop his- labour and pain^ therein. {30) 

4 fc 5 A. c. 17. 31 . And w^erea^ since'the expiration of an act made in 



(30] This section is quite new, and is verbatim the same 
as 5 Geo. 2. c. 30. sect. 41. 

It is* matter of great astonishment, that none of the 
IfPffHed aiiotd aible mon^ who have held th^ great seal mkce 
tbis.pbwer was given to them, have availed themselves of 
it by ordering the proceedings, or an abstract of th^m to 
be^cept in a public oificef, that all parties interested might 
ifiirfianiljr seeitbe stale»oif * every oommission.-^See the 
wj'it^*s r^uggesytifH^. Qfj9u«br9 plan ia theaote to 5 C^pwy 2^ 
C.30. «ec^4lJ 
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Aevfourth and fifth years o£ the reign of berliRte OM)}«iii|Si 
Queen, jtnjw^ inti,t»iledp an act . ta prevent f rands frequeuilif 
committed by hankruft^^ where GQmmUsionH (^ bankrapt 
harebeeo. issued ainpe that tii:ne» the assignee or aaigigoeeA 
to«ncb commissions have be^ apppinted by. the contmiafi* 
sioners acting nnd^r tb^.said commissioQs;, which trnsA 
ofassignment is geAei^ally reposjod inauch person or p^rsoM 
who sued out the said commissions ; which oftentimeik h%tbs 
proTed a/very great loss and inconveniencQ to the B^JM 
part of the creditors of the ssiid bankrupt : for re0i§4y After Ksy^i, 
thereof, be it eaacted by, the authprity aforesaid, Tha^ij^^^^'jj^^;^ 
WiheyeanycomviissiQa of bankrupt hath been issuedag^in^ ^aUiVt"who*" 
^oy b^nHrupt pr bankrupts since the expiration of.thesai^commistioQ m* 
r^pit^d iw;t, thatf froni and after the first, day of Muif^ on^ expiration of 
tjio^s^pd^ s^yen . hiindred and. ninptpeq, it shall and may. ^^ ^^^^^ ^* 
be lawful, for the creditors, or the major part of them {o£'^«™>'^« »»»•?- 
any, bankrupts, against whom a commission of bankrupteommissionera 
hath issued as aforesaid) to m^et together,. upon pujWic:^ "such com^ 
ttQtic§ to be given. in t\iQ LQudonQazcttCri^t ^^^9^X9^^^^ll^^tM 
£br fprty d»^> eitlier to allow of or reoapye sucbaswgneo^o«»^e"p?n ^ 
or. assignees, chosen by the xonunis^nera acting under stf^u be reia. 

Tested in suc^ 

any commic^on ojT bjinkrupt issued as.aferesfiid, a^nd.tO;baDk!eopt*s 
elect and apppint sugh ofcber aa^g^ee or a^gn^*^ io their ®*^^' *^ 
ptjiGe%or stead, as tb^y the .said. creditors^ oritb^ nmJoK 
part of th^im^ shall judge most i|t« and. CQnyjeai^nt; aM 
that upon electing} au$:b i^ew assignee or assAgwes^ tbfi.i^ 
^n* and in ^T^i^y sM.cb cAse* the ^aid <;Qmiiiifl^ner^ acting 
under such commission of bankrupt, or the major part 
of them* shall and are hereby declared to be reipvested and 
fully reintitled toHuch bankrupt's i^tate, or any part there^ 
of (as shall be then undisposed of) and the said commis- 
sioners are hereby impower^d to dispose of the same, in as ^^ lB*msSinIi- 
fuH and absotute* a manner, to all intents and purposes, as "«'*^**^.»"*^'' 

. . new assignee!, 

iPno former assignment had been made ; and the said com« who siiaii 
missiooers, or. the major part of them« shall be and aro the bankrupt** 
hereby obJ^ged to execute a new assigaiaeAtustfo SRg^^|^^^4^ 



m 
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The former 
assignees to 
join in such 
new assign* 
mentji fcc. 



new assignee or assignees elected and appointed as afore^ 
said ; and such new assignee or assignees, from and after* 
Huch assignment, shall effectually and legally be vested 
in and entitled, to all intents and purposes, in and to all 
such part or parts of the bankrupt's estate, as shall not have 
been got in, or that is yet outstanding or undisposed of by 
duch former assignee or assignees, removed as aforesaid • 
and that such first assignee or assignees, removed as afote- 
daid, shall and are hereby obliged to join in such new^* 
assignment by the commissioners, as aforesaid, if thereunto* 
required ; and shall deli ver over upon oath, unto such new 
assignee or assignees, all such goods, wares, and mercbaa-' 
dises, or other estate or effects, and all books, papers, 
writings, andaccompts belonging to the said bankrupt or 
bankrupts, or his or their estates, which shall be in bis, 
their, or any of their hands, custody, power, or possession,- 
and undisposed of; any law, statute, matter, or thing, to 
the contrary notwithstanding. (31) 

32. Provided always, and be it further enacted by the' 
1719, commis- authority aforesaid. That the said, commissioners^ autho« 
pabie of acting rizcd asaforesaid, andevery of them, shall not be capable 
takeri wi wiL <>f acting as a commissioner or cdmmissionera in the execu- 
tion of any of the powers and authorities given and- 
granted by this present act, or any other act oraitts of 
parliament now in force covieeming bankru{^,«after the* 
five and twentieth day of Jpril, one thousand seven huiiw 
dred and nineteen (auless it be tbe |k>w«r hereby gifeu of 
admiiiistering oaths to commissioners) until such time as' 
he and they respectively shall have taken an oath to the* 
effect following ; th^t is to say ; 

X A. ^.dofwear. That I will faithfully^ impartially^ and 
' honesty f according to the best of flqr Mil and knoisclcdgef. 

(31) This section applied only to commissions which 
had issued since the 4 & 5 Ann. c. VI. and before the* 
, passing of this statute^ ... 



ifW April e.5. 
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eawdffr the seoeralpQwers qnd irusis repoud in me az a carn^ 

fmmtfnerii/: bankrupt^ mi that without favour or affection, 

prjli^dific or maUfie* 

So help me Cod. (32) 

« I 

33, "Whicb Qftth any two or more of the said commis- Two commu- 

ticDen toad* 

sioners are hereby impower^ and required to administer minigtartbe 
to eac^ othftr ia.th^ same commission named and autho* IT^ioriai^^^ 
ri^ed ; and tliey the. said cotmj^issiopers shall and arC;^*'^^* 
heie^y required to enter ai)d keep a memorial or memo- 
Tj^s thereof, si^aied by th^in respectively, among the 
deppsitions and othejr proceedings on each respective^ 
commission th9Lt.§haU be ipsu^ forth by virtue of this act 
or apy other act or acts of parliament npw in force con* 
coming b^krupts. (33) 

Confitvtf^ bj/ II Georgii^ pop^ 29* ^nd further continued 
h 19 QeorgH^ cap. 87. J^p. 



TGeorgii, cap. 31. 178L 

AN 4CT FOR EXPLAIKIKG AND MAKING MORE BFFEC-^ 
TUAL THE SEVERAL ACTS CONCERNING BANKRUPTS. 

W*^fi£ilEAS merohants, and other traders in goods; 
have keea oiken obliged, aad nw>re ei^pecially of late years^ 
to sell and dispose of their goods and merchandize to such 
pefson^ashaveoecnftion for the same upon trust or credit, 
and to take biHs, bonds, promissory notes, or other per- 
stons'securities for their monies, payableat the end of three, 
four or six months, or other future days of pajrment, and 
the buyers of such goods bec<Mning bankrupts, and com* . 



(32) This sect^B fi^ introduced the oath of the com- 
missioners. Before this they must have acted only upon 
their honour. It is vcria^Vn the same as 5 Geo. 2. c. 30. 

(33) This is verbatim the same as 5 Geo* S. c« 30.9ecL 44. 
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rtitsraioiis of bankruptcy being taken out against tbem, 
before the money upon such bonds, notes, or other secu- 
rities, became payable, it hath been a question, whether 
such persons, giving such credit on such securities, should 
be let in to prove their debts or be admitted to have any 
dividend or other benefit by the commission, Before suclt 
time as such securities became payable, which hath been 
a great discouragement to trade, and great prejudice to* 
credit within this realm : for remedy whereof be it enacted 
and declared by the king's most excellent majesty, by 
and with the advice and consent of the lords spiritual and 
temporal, and common^, in this present parliament as- 
PersoDs taking sembled, and by authority of the same. That all an4 every 
payabieVa ful persou and persons, who have given credit, or at any time 
*n)S8^^ehvered ^^ times hereafter shall give credit, on such securities as 
to such as after aforesaid, to any person or persons, who is, are, or shall 

become bank- " i i , i i • i • 

rupt, shall be bccomc bankrupts, upon a good and valuableconsideration 
pr^etheir bills, bonajidey for any sum or sums of money, or other matter or 
&c. and be in- thjjjg whatsoever, which is or shall not be due or payable 

titled to a pro- ^ ' . '^ -^ 

portionabie at Or before the time of such persons becoming bankrupt, 
bankrupt's es- shall be admitted to prove his, her or their several and 
^^^' respective bills, bonds, notes, or other securities, promises 

or agreements for the same, in like manner as if they were 
made payable presently, and not at a future day ; and shall 
Irish Stat. s. 31. ^^ entitled unto, and shall bate and receive a proportion- 
^ able part, share, and dividend of such bankrupt's estate, 
in proportion to the other creditor^ of such bankrupt, de- 
ducting only thereout a rebate of interest, and discounting 
such securities si^cli Securities payable at future times, after the rate of 
Sl^^e^cc'irtl^w ^'^^ pounds per centum per annum, for what he shall so 
whatihey le- receive, to be computed from the actual payment thereof 
to the time such debt, duty, or sum of money should or 
would have become due and payable in and by such secu- 
rities, as aforesaid. ( I ) 



(I) The whole debt must be proved, and when a divi- 
dend is ordered, then from the day of the order of divi- 
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r • 

2. And be it further enacted by the authority aforesaid^ BaoieniptsBhan 

mi II 1 f be discharged 

loat all and every person or persons^ who now are or of such secu- 

rities. 

* • • ' . ■ ■■ I n I ■ I ■ ■ . ■ I I ■ 

dend, a deduction must be made from the dividend of 
five per cent by the year till the time when the debt is 
payable. 

When the debt is proved, if the day of payment is so 
distant, as it is probable that a dividend will be made be- 
fore that time, a memorandum ought to be made by the 
commissioners in the margin, that it is a diebt due at a fu- 
ture day, and that at the time of the order of dividend a 
proper deduction ought to be made. 

But in the choice of assignees and in the signature of 
the certificate by the creditors, the whole debt must be 
considered as in all other proofs. 

Lord Kenyon had expressed an opinion in two cases at 
Nisi Prius that this statute extended to all cases of debts 
payable at a future day, though no written security was ' 
given. But the court of King's Bench decided afterwards 
that £his statute was confined to written securities^ and 
Lord EUenborougb observed that ** it does not appear 
that the words of the statute were particularly presented 
to his (Lord Kenyon's) judgment at the time." Farslow 
v. Dearlove, 4 East 438. 

But now this is provided for by 49 Geo* 3. c. 121, sect, 
9. which enacts that all bon&Jide debts for valuable consi* * 

deration, payable at a future day, shall be proved, and a 
dividend allowed, as upon a written security under this 
statute. 

But that statute does not give a power to such creditors 
to petition for a commission. By the first and original 
statute, 13 Eliz. c. 7. sect. 2» the commissioners were to 
order the bankrupt's property "yor trite satisfaction and 
payment of the said creditors ;" and the creditors mentioned 
immediatelv before,are those whom the trader intended to 
defraud by bis act of bankruptcy. And the courtof King's 
Bench ia 10 Ann, had decided that where a person had 
given anote dated first of January, payable one month after 
date, and became a bankrupt on the 10th of January, the 
creditor could not prove and have a dividend^ because the 
cause of action accrued after the bankruptcy. CattoweU - 
V. Cbitterbuck, 3 Str. 867. 

Such was the law till it was altered by this statute. 

In the 3 Geo. 2. the court of King's Bench decided that 
this statute did not apply to a contingent debt^ and the 

i9 
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fthall become bankrupts, shall be discharged of tmd frem 
all and every sucb bond, note^ or other security as afore* 

» I I I I 111! ■■i l l. ^.11 ■ ^ — ■ ■■■ II > ■ II., ■ I 

4 

other eight judges upon a writ of error were unanimous- 
ly of the same opinion. It is the great leading case upon 
the subject of contingent debts, and upon the subject of 
marriage settlements by bankrupts. 

. The obligor gave a bond to the plaintiff Tully, by which 
he bound himself, bis heirs and executors, to pay 800ir 
* upon condition that his executors should pay 400L two 
months after his death, in case he should marry Martha 
Latimer, and she should survive him, and then the bond 
to be void. He married her, and she survived him. The 
plaintiff Tully, as trustee, brought an action against the 
obl)gor*s executor Sparkes, who pleaded that the obligor 
after entering into the bond became a bankrupt, and had 
obtained his certificate. The plaintiff demurr^. The 
question was, whether it could be proved under the com* 
mission ; and thejudgesof the King's Bench said, ** it 
being uncertain whether this bond should ever become due 
or not, it depending upon a contingency which had not 
happened at the time of the act of bankruptcy committtd, 
it was impossible to make such abateiaent of five per 
cenU as the act directs, and therefore the court held this, 
bond was not within that act." 
« And as it could not be proved under the commission, it 

was not barred by his certificate, and therefore judgement 
was given for the plaintiff. Tulfff v. Sparkes, Lord Kajfm* 
s 1546. 2 Stra. 867. 

TheopusioQs of the chancellors have much fluctuated 
upon tliis subject. Lord Cov^per held that a dividend 
should be ordered upon such ^boi^d, and the intei'est of it 
to be paid to the creditors of the husl»nd during their. 
joint lives, and to be paid to the wife if she survived. 
Lord Macclesfield doubted of the propriety of this. Lord 
King decided difierently from Lord Cowper, but admitt^ 
the proo^ if the contingency happened betweea the act of 
bankruptcy and the dividend. Expafie Casmeil^ d P. 
JVms. 497. 

Lord Talbot afterwards doubted of Lord King's opi- 
nion^ and Lord Hardwicke said, ** that in a case b^reme 
since, I have differed from him (vis. Lord KiQg.) entirely, 
and see no occasion . to alter my <^Aiiion." Expartc 
Groome, 1 ^tk* I19« 

But before that. Lord Hand wicke in twoca«es» had r^* 

' 9 
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^id, and shall have the benefit of the several BtatuteB now 
io force against bankrupts, in like manner, to all intents 



commended a compromise, and at last was obliged to 
adopt the law of Tulfy v. Sparkes. He observed, " the 
<^ase of Groome may have hardships, and I am soriy for it ; 
but as the law now stands,! cannot determine otherwise. 
I hope, however, as I said before, some gentleman will 
think of a clause by way of amendment to this last bank- 
rupt act, which may remedy and settle this for the fa* 
tore." 1 Jtk. 120. 

Lord Eldon has expressed the same wish in Exfartt 
Barker^ 9 Fm. 110, 

That is an important case under this statute. Upon the 
marriage of the petitioner with Hannah Hornby, Joseph 
and William Hornby by their joint and several bond be*- 
camebound to the petitioner in the penal sum of 90001. 
with condition to be void, if within three calendar months 
after the decease of the obligors, or the survivor, the exe- 
cutors should pay to the petitioner, bis executoi'S} &c. the 
sum of 10001. 

The obligors became bankru pts. In this case the event • 
was certain upon which the bond was to become payable, 
but the time only uncertain. Lord Eldon held it could 
not be proved, and that the statute only applied to debts 
payable at a certain day, till which time the rebate of in* 
terest might be precisely calculated. 

In this case Lord Eldon seems to disapprove of the case 
of Exparte Mitford, 1 Bro. 398. in which Lord Thurlo\^ 
decided that, in a marriage settlement where the bankrupt 
had covenanted to pay QOQOl* at the end of seven years by 
three yearly instalments, but in case of his death before 
that time, then the SOOOl. was to be paid within one 
year after his death, the 30001. might be proved. But 
may not the trustee or the creditor say in such a case that 
if it had stood alone upon the remote event, I should have 
had a clear right to prove, and as the bankrupt has added 
another event contingent in point of time, but more tkvor- 
able to me, and less favorable to his estate, I am willing 
to wave all claim and expectation from that event, and 
consider the settlement depending upon that aloiie^ 
which is capable of proof rn bankruptcy ? Thus consider- 
ed I think it may be reconciled with the otse, Eucpurte 
Barker, and all other cases under this statute. 

Where a settlement is made upon the wife upon the 
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and purposes, as if such sum of money had been due and 
. payable before the time of h is becomi ng a bankrupt. 



event of the failure or bankruptcy of the husband, it cannot 
be proved under his commission, both because it is not a 
triebt before the bankruptcy, and because it is a fraud upon 
the creditors; but where the wife's own property is so set- 
tled , it may be proved. 

Where a trader on his marriage received 6001. with his 
wife, and gave a bond to a trustee in 20001. upon condi- 
tion to pay lOOOl. to him for the use of his wife and chil- 
dren in ca6e of his death or failure. Lord Redesdale, upon 
consideration of all the cases in England, ordered the trus- 
tee to prove under the husband's commission the amount 
of the wife's fortune, 6001. and no more. Matter of Mea- 

5han^ 1 Sch. and Lefr. 179* See, to the same etfect, Expartt 
Union, 14 Fes. 198. 
Except these cases of settlements of a wife's fortune, all 
other cases where there is not a debt due before the bank- 
ruptcy or payable upon some fixed certain day afterwards, 
there can be no proof under the commission. 

As where a party had undertaken to guarantee the pay- 
ment of a debt of another in writing upon two month's no- 
tice, and became bankrupt before he received any notice. 
Lord Eldon held it was not a debt at the time of the bank- 
ruptcy, and therefore could not be proved. ExparteMinet, 
14 Fes. 189. 
, In that case the chancellor said, " Is it not Mrs. Tyler's 
case ; where upon an undertaking to replace stock upon 
demand, no demand being made before the bankruptcy, 
it was held upon my objection, that the debt could 
not be proved ?"• Vttenon v. Fernon, 4 T. ft. 570. 
In the above case, Exparte Minet, Lord Eldon said. With 
respect to the case of W^fli/i v. Walters, 5 East. 10, that 
there is a variety of authorities directly contradicting the 
casein thecourt of King's Bench ; which is a most impor- 
tant case with reference to tlie consequences ; for, the un- 
dertaking of one man for the debt of another does not re- 
quire a consideration moving between them. . 

Upon a bond to replace stock at a certain day, and to 
pay the amount of the dividends accruing due before that 
day, the obligor became bankrupt before the day and be- 
fore any dividend was due. Lord Eldon said, if the condition 
is broken before the bankruptcy you may prove, but there 
is no instance of admitting the proof where the condition 
was not previously broken. If the bond had been for- 
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3. Ppovided always, and it is hereby declared, That no No such credi- 
isucb creditor shall be deemed or taken to be a sufficient inkling forth 
creditor, for or in respect of such debt, to petition or join "^tTs'^h'd^bt 
in any petition for the obtaining or suing forth any com- become due. 
mission of bankruptcy, uutU such time as such debt shall 
become actually due and payable. (2) 



Anno 5 Georgii d. cap. 30. 

Air ACT TO PREVENT? THE COMMITTING OP FRAUDS 

BY BANKRUPTS. 

W HERfeAS commissions of bankrupt have been issued Pw*mW«. 
against several persons, not long before, and since the ex- 
piration of the statute made in the fifth year of his late 
majesty's reign, intituled, an act for the better preventing 
frauds committed by bankrupts^^SiXiA such persons have been 
declared bankrupts by the commissioners by such com- 
missions authorized : and yet several of such bankrupts. 



feited either as to the capital or the dividend, it would 
have done ; as if, though the bankruptcy was previous to 
the time at which the stock was to be replaced, a forfei- 
ture bad been incurred by not paying the dividend, and 
the petitioner might in either case have proved. The 
bond is not within tbestatute, and therefore you are with- 
out remedy. Exparte King^8 res. 33^. 

If a trader draws a bill of exchange payable on a cer- 
tain future day which has been accepted, becomes bank-> 
riipt, and then the bill is dishonoured, this may be proved 
tinder his commission by 7 Geo, 1. c. 31, Starey v. Barns^ 
f East 435. 

The preamble of this statute mentions only goods aad 
merchandizes which are sold upon personal securities 
payable at a future day ; but the enacting clause extends 
to every security given for any sum of money, or any other 
matter or thing whatsoever upon a good and valuable 
consideration bona fide. And it has been so decided in 
Pattison v. Banks, Cowp. biOyVind ExparteCottrell, Coup, 

742. 

(2) This section is repealed by 5 Geo, $• c« 30. lec/. 122» 
See there observations upon it. 
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by reason of the expiration of the said statute, have not 
only refused tosm'render themselyes to the commissioners, 
Irish tut t. di. and to discover and deliver up their estate and effects to 
the said commissioners, for the benefit of their creditors, 
but have carried away and concealed the same, in such 
manner that the said commissioners have not been able to 
seize the same, to the manifest wrong and injury of their 
creditors, and to the great discouragement of trade : and 
whereas many evil-mihded persons have, since the expira* 
tionof the said statute, bought and taken upon trust and 
credit divers great quantities of goods, wares, and mer- 
chandizes, and have thereby, and by their extravagant 
manner of living, and otherwise, contracted great debts ; 
and, having gotten such goods and effects into their custody, 
have sold or pawned the same formless than the value there- 
of, and thereby raised ready money, and have withdrawn 
themselves from their usual places of abode with their 
effects, into secret places, in order to oblige their creditors 
to accept of such composition for their respective debts, 
as such evil«minded persons think fit to offer; or have 
carried away their effects beyond the seas, whereby 
«their creditors have been totally deprived of their 
debts : and whereas many persons have and do ddly be- 
come bankrupts, not so much by reason of losses and 
unavoidable misfortunes, as to the intent to oblige their 
creditors to accept such their unjust proffers and compo- 
sitions, and to defraud and hinder their creditors of their 
just debts: therefore to remedy the said abuses, and to 
supply the defects and inconveniencies of former laws 
relating to . bankrupts, be it enacted by the king's most 
excellent majesty, by and with the advice and consent of 
. the lords spiritual and temporal, and commras, in this 
present parlianiient assembled, and by the authority of the 
skme. That i^any person or persons, who since the four- 
teenth day of May, which was in the year of our Lord one 
thousand eeven hundred and <tw«nty-nine, bath, ctf have 
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become bankrupt, or who shall at any time hereafter, 

during the continuance of this act, become bankrupt within 

the intent and meaning of the several statutes made and 

now in force concerning bankrupts, or any of them, and 

against whom a commission of bankrupt, under the great ^«^'»Pj» 

seal of Great Brkain, hath, since the said fourteenth day 1729. 

of May, which was in the year of our Lord one thousand 

seren hundred and twenty nine, been awarded and issued 

out, or shall at any time hereafter be awarded and issued 

out, whereupon the person or persons, agabst whom such 

commission hath issued, or shall issue, hath or have been, 

or shall be declared bankrupt or bankrupts, shall not within not sumnder- 

forty-two days, after notice thereof in writing to be left dayriiotice. 

at the usual place of abode of such person or persons, or 

personal notice, in case such person or persons be then in 

prison, and notice given in the London Gazette^ that such 

commission or commissions is, are, or have been issued, 

and of the time and place of a meeting of the commissioners 

tbereintiamed, or the major part of them, surrender him, 

her, or themselves to the said commissioners named in the 

said commissioii, or the major part of them, and sign or 

subscribe such surrender, and submit to be examined, 

from tim^ to time uj)on oath, or, being of the people called 

quakers, upon the sdlemn affirmation by law appointed for 

such people by and before such commissioners, or t^he 

major part of them, by such commission authorized, and Conforminr ta 

in all things conform to the several statutes already made ^ «t»t»t«S' 

and now in force concerning bankrupts ; and also upon 

such his, her, or their examination, fully and truly disclose 

and discover all his, her, or their effects and estate r^l 

and personal, and how, and in what manner, to whom, 

and upon what consideration, and at what time or times, 

be, shC) or they have or hath dispoi^ed of, assigned, or 

transferred any of his, her, or their goods, wares, mercban* 

dides, moniei, or other estate and effects, and all books, 

pap€»^> and writings rekting thereunto, of which be^ she. 
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or they was or were possessed, or in or to which he, she, 
or thiey was or were any ways interested or entitled, or 
which any person or persons had or hath, or have had 
in trust for him, her or them, or for his, her, or their use, 
, at any time before or after the issuing of the said com* 

mission, or whereby such person or persons, or his, her, or 
their family or families, hath, or have, or may have or ex- 
pect any profit, possibility of profit, benefit, or advantage 
whatsoever, except only such partof his, her, or their estate 
and effects, as shall have been reaHy and bona Jide before 
sold or disposed of in the way of his, her, or their trade 
and dealings, and except such sums of money as shall have 
been laid out in the ordinary expence of his, her, or their 
family or families; and also, upon such examination, deliver 
up untp the said commissioners by the said commission 
authorized, or the major part of tbem, all such partof his» 
her, or their the said bankrupt's goods, wares, merchandi- 
zes, money, estate and effects, and all books, papers, and 
writings, relating thereunto, as at the time of such examine 
ation shall be in his, her, or their possession, custody, or 
power (his, her, or their necessary wearing apparel, and the 
necessary wearing apparel of the wife and children of such 
bankrupt, only excepted) then he, she, or they; the said 
bankrupt or bankrupts, in case of any default and wilful 
or embezzling omission in not surrendering and submitting to be examin- 
»Si« of 20* ®^» ^? aforesaid, or in case he, she, or they, shall remove, 
faiityoffeiuDy. ijonceal. Or embezzle any part of such his, her, or their 
estate, real or personal, to the value of twenty pounds, or . 
any books of account, papers, or writings relating thereto, 
with an intent to defraud his, her, or their creditors (and 
being thereof lawfully con^victed by indictmient or infor« 
ii:ation ) shall be deemed and adj udged to beguilty of felony, 
and shall suffer as felons without benefit of clergy, or the 
^ ^ * .^ , benefit of any statute made in relation to felons; and in 

Coodfl of bank- j 

luptooondemn- ^ucb case such felons goods and estate sbaN go and be 
creditors. ^ divided among the creditors seeking relief under such 
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commission ; any law, usa;^e, or custom to the contrary 
thereof in any wise notwithstanding. (I ) 



(1) We come now to the most important existing sta- 
tute in the system of the bankrupt law. This statute 
has incorporated the three preceding expired statutes, 
VIZ. the 4 &5 jiun^ c. 1 7, the 5 Jnn^ c. 32, and the 5 Geo. 
c. 24, and has made considerable alterations and additions, 
though several sections are verbatim the same as in the 
former statutes; 

See the author's observations upon the great changes 
in the bankrupt law, under the 4 & 5 Ann^ c. 17. 

This section enacts, that, the bankrupt shall be adjudg- 
ed to be guilty of felony," 1st. in case of wilful omission in 
not surrendering and submitting to be examined as afore- 
said ; 2dly, in case he ov she shall remove, conceal or 
embezzle, any part of his dr her real or personal estate 
tO'the value of twenty pounds, or any writings relating 
thereto, with an intent to defraud his or her creditors, being 
thereof lawfully convicted by indictment or information.'* 
Most of the printed copies of the statutes have judgment 
or information, but in the prosecution of Bullock the par- 
liament roll was examined, and the word was found to 
be correctly written indictment. 1 TaunUll. Informa- 
tion is a strange mode of prosecution for a capital crime. 
Lord Hale says there cannot be such a prosecution for a 
capital offence, 2 if. P. C. 151.* This word has been in- 
advertently introduced. 

Greeny in his Bankrupt Law, has filled several pages to 
prove that those who have been convicted by indictment 
under this statute have been illegally convicted. Green, 208. 
The error of the printer had not then been detected. 

Richard Town, a tallow-chandler, was ^ecuted for con- 
cealing his effects in the year 1712. Alexander Thomp- 
son, an embroiderer^ was executed for not surrendering 
in the year 1712. Ibid ; and John Perrott, a laceman, was 
executedi in Spitalfields in 1761. 2 Burr. 1216. 

James Bullock, a bankrupt, was tried at the Old Bailey 
sessions in September, 1807, before Heath, Justice, upon 
an indictment framed in pursuance of this section, ** for 
removing, conceiEding and embezzling personal property 
to the amount of .£20, with an intent to defraud his cre- 
ditors." The prisoner was found guilty and received sen- 
tence of death, but execution was respited at the instance 
of the judge until the opinions of the judges could be had 
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Nombef md li- t. Provided alwa3r8, and be it enacted by the authority 
tings. ^'aforesaid. That the said commissionefs, authorized ^ 
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upon several objections, which vrere taken on behalf of 
the prisoner. The case vras a»ued publicly in the Ex- 
chequer chamber before the twdfve judges in the follow* 
ingterm. 

Four objections were made to the indictment, viz. 
that it was averred in every count of the indictment that 
" a commission of bankrupt under the great seal of Great 
.Britain was in due manner awarded ;'* that it ought to 
have been the great seal of the United Kingdom. 

Secondly.— That evidence was given of un act of bank- 
ruptcy prior to the petitioning creditor*s debt, and there- 
fore the commission was void. 

Thirdly. — That in two counts it was averred that the 
prisoner was in due manner found and declared a bank- 
rupt, whereas the'commissioners had admitted a creditor 
of the bankrupt to prove the act of bankruptcy, who after- 
wards proved his debt under the commission. But at the 
trial he had released all claim upon the bankrupt's es- 
tate. 

Fourthly. — That the commission was void, being 
stamped only with a treble sixpenny stamp, and not with 
the stamps required for "every process or poandate under 
the seal of any of the courts at Westminster." 

No judgmeut was publicly given. But the judges dur- 
ing the argument intimated that there was little weight 
in any of the objections ; and if any one of the objections 
had been such as that the court of King's Bench ^must 
have decided in favour of the prisoner upon a special ver- 
dict, the judges ought to have recommended the prisoner 
to a free pardon. But he was pardoned upon condition 
of being transported for life. Which was a full confirma- 
tion of the proceedings at the trial Z7i€ King v. Bullock, 
1 TauM. 71* 

The second and third objections are of extensive gene- 
i'al importance. The second will be considered under the 
46 Geo. 3. c. 125. sect. 5. and the third will bte considered 
under the sixteenth section of this statute. 
. Bullock afterwards presented a petition to the Lord 
Chancellor, for the purpose of having the, commission su- 
perseded, upon the same objections as were urged at the 
trial and before, the judges \ but that petition was dismiss- 
al, u|K>n the ground tliat a person attainted cap be heard 
only ma court of justice for the direct purpose of re« 



aforesaid, shall appoint within the said forty^two dxy$ (so 
appointed^ as aforesaid) for the baokmpt to sprreader atid 
coofonn as aforesaid, not less than three several meetings 
for the purposes aforesaid, the last of which shall be on 
the fcniy-second day hereby limited for such bankrupt's 
appearance, except on commissions already issued since tKc' 
saidfourteenihdayofMay^ one thousand seven hundred and 
twenty^nine, where the person or persons against zchom such^ 
commission issued has or have before surrendered, and sub" 
mitted to be examined : in which case the said commissionirs, 
authorized as aforesaid, shall oppoint mly one sitting more 
for the purpose aforesaid, unless the assignee or assignees of 



versing the attainder. Exparte Bullocktl^: Fes. A52. and 

1 Taunt. 71. 

Lord Hardwicke has said, *^ though such a prosecutioii 
may he carried on by a person who is not a creditor, yet 
by the words of the act of parliament it looks as if the le- 
gislature intended there should be a concurrence of the 
creditors under the commission/' Exparte Wood, 1 AtL 
221. 

What words Lord Hardwicke alludes to, I am not able 
to discover. 

In that case he refused to comply with the petition to 
order the clerk of the commission to attead with the pro- 
ceedings under the commission at the trial at the Old 
Bailey. The chancellor could have no jurisdiction. 

In that case Lord Hardwicke said," that Lord Macclesn 
field did iiv moj'e instances than one supersede a com- 
mission of bankruptcy, where the bankrupt bad not sur- 
rendered himself within the forty-two days, if there did 
not appear to be any intention i9 the bankrupt of de- 
frauding bis creditors by not appearing within the time 
appointed, and where his absclhce proceeded rather from 
an ignorance of the consequence or accident ; and his 
lordship took this method to preventa prosecution.'' Ex-^ 
parte fVood, I -4/*. 222. 

A jury under the direction ofajudge, one would think, 
were quite as competent to determine upon the guilt or, 
innocence of the bankrupt as the lord chancellor ; and 
if a bankrupt had committed a capital crime as a bank- 
rdpt,it is quite unintelligible and inexplicable bow the pro- 
secution could be stopped by any authority less than a 
pardon from the crown. 
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(heestaU of such bankrupt shall think more sittings necessary ^ 
and desire the iame, and three weeks notice at least shall be 
given in the London Gazette^ of the time and place of such 
meetings. (^) 



(2) The part of this section printed in italics applied 
only to commissions partly executed at the time of the 
passing of the act; to prevent confusion I have directed 
it to be separated from the rest of the section. 

The forty- (wo days so appointed as aforesaid mean the * 
forty-two days after notice left at the usual place of abode 
of the bankrupt, and notice in the Gazette. Notice ought 
not to be inserted in the Gazette till the former notice is 
given, or unless it is given on the same day. The third 
meeting willbe always that day six weeks after it appears 
in the Gazette, via Tuesday or Saturday. 

The other two meetings may be fixed at the discretion 
of the commissioners, from a regard to the convenience 
of the creditors, and the benefit of the estate from* the 
rhoice of assignees. In a case where the commissioners, 
for their own convenience only, had fixed the two first 
meetings on the fortieth and forty-first days, Lord 
Eldon, upon a petition, censured them, and ordered them 
to appoint two other meetings more convenient to the 
creditoi-s, and that the assignees might have an opportu- 
nity of €:xamining the bankrupt's accounts before his last 
examination, mparte Smithy June 16M, 1805. 

When the bankrupt is abroad and not likely to surren- 
der within the forty-two days,~ or if the commissioners 
cannot attend on the forty-second day, the chancellor.upon 
the petition of the bankrupt or assignees Will enlarge 
the time ; for it can do no prejudice to the creditoi-s. The 
application must be made either by the bankrupt himself 
or the assignees, JFtt//er'$Cp«e, 10 yes. 189. The time is 
always enlarged for forty«niue days, for if the last day is 
a Saturday the forty-ninth day will also be a Saturday. 

The time is enlarged upon condition that the bankrupt 
shall surrender on the last day, between the hours of ele- 
ven o'clock and one. If the time is not enlarged, and the 
bankrupt does not surrender, it is the practice for the 
commissioners to wait till midnight, and then to make a 
proclamation for his appearance, that there may be evi- 
dence of his omission in not surrendering and submittinj 
to be examined as required by the statute. 
. The first section makes the wilful omission in not iurren^ 
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B, Providedalway8,anditis hereby declared and enacted Lordehancei- 
by the authority aforesaid. That it shall and may be lawful the tlme^for 

siirreoderiiig. 

ifm»g a capital felony ; and when the bankrupt had not 
wilfully omitted to surrender within the forty-two days, 
or within the time which the chancellor had allowed ac- 
cording to the statute, it has been decided he cannot be 
prosecuted for the felony. Exparte Rogers^ Amb. 307. 
And Lord Macclesfield in such a case ordered the com- ^ 

missioners to take the bankrupt's examination. Exparte % 

Sherman^ 1719, ibid^ That practice has been followed 
ever since. 

Lord Eldon has observed upon the practice " if a bank- 
rupt does not surrender within the time, my order has no 
other effect than as an authority to take the examination ;** 
and as a sort of record that the lord chancellor does not 
think it fit that the bankrupt should be capitally pro- 
secuted ; " but if he is not coming to surrender according 
to law, I do not appreheiiti that he is within the jurisdic- 
tion to order his discharge. Even after my order made 
the commissioners are not bound to let him surrender.'* 

This Lord Eldon said in a case where the chancellor 
had made an order, that the commissioners should be at 
liberty to appoint a meetingand to take the surrender, but 
between the order and the day appointed the bankrupt 
was taken in execution, and the chancellor held be could 
not give the bankrupt any protection. Anon, 15 Fes. 1. 

But ifthe commissioners had fixed a day, and the bank- 
rupt had been arrested eunio^ redeundo^ vel morando^ 
then it would have fallen under the same principle as 
Exparte Jackson^ 15 Ves. 116, where the Chancellor held 
that a bankrupt who was arrested upon his return from 
the court of chancery, after attending a petition to obtain 
such an order, and having deviated only to consult his at- 
torney upon the subject, should be discharged. 

Lord Eldon has observed, as above," that the commis- 
sioners are not bound to let him surrender." 

They are bound to proceed* in the distribution of hi« 
property, and I conceive they are bound to admit or to 
compel his attendance in order to assist in that distribu- 
tion oradministration, by a full and fair discovery and dis-^ 
closure of his estate and eft'ects. * 

If he CQnceals his effects to the value of twenty pounds 
at anytime after his bankruptcy, I conceivie he would be 
a capital felon, as that seems to be a crime independent of 
thesurrender within the time limited by the act. But it ap- 
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to and fbr the lord chancellor or lord keeper/dr cpmmts** 
aloners for the custody of the great seal of Greai Britain 
for the lime being, to enlarge the time for such person or 
persons surrendering him^ her, or tbemsdves, and djs^ 
closing and discovering his, her, or their estate and effecte 
as aforesaid, as the said lord chancellor, lord keeper, or 
commissioners shall think fit, nqt exceeding fifty days, to 
be computed from the end of the said forty 4wo d^ys ; so 
* as such order for enlarging the time be made by the said 

lord chancellor, lord keeper, or such commissioners, six 
days at least before the time on which such person or per- 
sons was or were so to surrender him, her, or themselves, 
and make such discovery, as aforesaid. 
Books of ac. 4. And be it further enacted by the authority aforesaid, 
iTiercd to^he^ T^^^ every such bankrupt or bankrupts, as aforesaid, after 
**th^^* **" ^^y stssignee or assignees of his,* her, or their estate and 
effects shall be chosen and appointed^ as hereinafter men- 
tioned, shall be, and is, and are hereby required forthwith 
to deliver up upon oath,or (one of the people called qtuAer$) 
upon solemn affirmation before one of the masters of the 
high court of chanceiy, or before any justice of the peace 
within his respective jurisdiction (which oath or affiriaar 
tion they are hereby impowered to administer) unto such 
assignee or assignees all his, her, or their books of account^, 
papers, and writings not seized by the messenger of the 
said commission, or not before delivered up to the com- 
missioners, or the major part of them, apd then i,n his, ber^ 
or their custody or power, and discover such as are in the 
custody or power of any other person or persons, that any 
ways relate to or concern bis, her, or their estate or effects ; 
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pears from the 7 th and lOth sections, and from the form 
, of the certificate, that he cannot be entitled to bis allowance 
or certificate unless he has surrendered within the forty- 
two days, or the time enlarged by the lord chancellor under 
this section/or in the words of the statutes, tf7»/«5s he shall 
within the time limited by this act surrender, and in all things 
conform. 
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moA zSir aad every snqh baoknipt or bankrupts^ not ip pri<^ Bankrupt to at^ 

8on <» cit»tody, ^ail at all times after auch furraodtr aa •'•V»«^' 

aforesaid, be at liberty, and is and are hereby required to 

attend aucb asatgnee or assignees, upon every reasonably 

aotice in writing for that purpose given by such a^gne^ 

or asaigiiees unto such bankrupt or bankrupts, or left for 

bim, her, or them, at his, her, or their house or place of 

abode, in order to assist, and shall assist such assignee or as^ 

lignees, in imdcing out the accounts of the said bankrupt'! 

estate and effects^ 

5. And be it further enacted bythe authority aforesai4> iMp^ctaci- 
That all and every bankrupt or bankrupts, having ^uxr ^^ ^ 
rendered as aforesaid^ shall at all seasonable times, before 
the expiration of the said forty-tv^o days^ or such further 
time aa stuiU be allowed to such bankrupts, to finish hisu 
h^, or their examination, be at liberty to inspect his, her, 
or their books, papers, and writings, in the presence of 
such assignee or assignees, or some person to be appointed 
jby aucb assignee or assignees for that purpCMse, and to tabe iriah stat. s«c. 
and bring with him, her, or them, for his, ber, or their *** 
assistance, such persons as he, she, or they shall think 
fit, not exceeding two persons at any one time, and to 
make out such extracts and copies from thence, as be» 
Bhe ot they shall think fit, the better to enable hip, her, 
a^ them to make a full and true discovery and disclosMDe 
of his, her, or their estate and eflects ; and in order thereto, a"^ ^ ft*« . 

from restraint 

the said bankrupt or bankrupts shall be free from all ar- dui-ing ex.mi- 
rests, restraint, or imprisonment of apy of his, her, or their custody befOT^T. 
creditors in coming to surrender, and from the actual sur- 
render of such baixkrupt to the said commissioners, for and 
during the said forty^two days, or such farther time as 
shall be allowed to such bankrupt or bankrupts, for 
finishing his, her, or their examinations as aforesaid, pro- 
vided such bankrupt was not in custody at the time pf 
such surrender and submission to be examined; and in 

K 
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case such bankrupt shall be arrested for debt, or on any 
escape-warrant, coming to surrender liim or.herself to the 
said commissioners, or, after his or her surrender, shall 
be so arrested within the time before mentioned, that then 
on producing such summons or notice, under the hands of 
the said commissioners, assignee or assignees, to the officer 
who shall arrest him, her, or them, and making it appear 
to such officer that such notice or summons is signed by 
thesaid commissioners, or the major part of them, or such 
assignee or assignees, and giving such officer a copy there- 
Penalty on offl- of ^ shall be immediately discharged. And in case any 

cer detaining ^ «-# ^/ 

tMiikrupts. officer shall detain such bankrupt or bankrupts (after he, 
she, or they shall have shewn sucli notice or summohs to 
him, and made it appear it was signed as aforesaid) in his 
custody, such officer shall forfeitand pay to such bankrupt; 
for his own use, the sum of five pounds for every day such 
officer shall detain such bankrupt; to be recovered by 
action of debt in any of his Majesty's courts of record at 
Westminster, in the name or names of such bankrupt or 
bankrupts, with fiill costs of suit. (3) 



(3) A great many important decisions have sprung out 
of this section. 

The bankrupt is privileged from arrest the whole of 
the 4 2d day, though the commissioners may have 
finished his examination at an early hour of that day, 
Mjcparte Dunlevty^ 7 Ves, 317. 

The same would be true, 1 think, of the whole of the 
last day of the further time allowed either by the chan- 
cellor or the commissioners. For the protection of the 
bankrupt is extended to such further time as is allowed 
for the examination by the adjournment of the commis- 
sioners. Davis V. Trotter^ $T. ft. 476. 

In all cases the bankrupt will be protected whilst he is 
going to and staying with, and returning^ from the com- 
missioners, when it is his duty to attend, even after be 
has finished his examination. 

• If a bankrupt be. abroad and returns with an intent to 
surrender, and is arrested^ upon his landing, before be 
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ft Provided always, and be it further enacted. That in Bankropu Ja 
tase aoy bankrupt be in prison, or in custody, at the time brought bcfor* 



can conveniently surrender, he will be discharged. Dar» 
by v.:Baughan, 5 T. JR. 209. 

fiut if he postpones his intention after his landing to 
surrender till a future day, he is not protected within the 
intermediate time. Kenyan v. Solomon^ Cowp. 156. If ' 
he has notice by the messenger to attend the meeting at 
Guildhall, to make a dividend of his estate, he is protected 
from arrest ingoing, staying, and returning. This was 
decided by the court of King's Bench in an action against 
the sheriff for an escape ; the sheriff having arrested him 
during bis attendance, and afterwards discharged him, 
Jriing v. Flower, B T. R. 534. Notice in the Gazette, I 
should think, would be quite sufficient to secure this pro- 
tection; for it is the duty of the bankrupt to attend every 
public meeting of the commissioners. 

The bankrupt is at no time protected from arrest by 
his bail., Exparte Gibbons, I Jtk, 238. If he escapes 
from gaol, he is not protected from beings retaken by tlie 
gaoler, who may take him, .like bail, wherever be finds 
him. ExparU Johnson,!^ Fes. 30. But he is protected 
against an attachment for non-payment of money, which 
is considered only as process tp enforce payment of a 
debt, and.analogous to an execution. Exparte Parker, 3 
Ves. 554, and in the matter of M* Williams. 

The crown not being named in the bankrupt statutes, 
and therefore not being bound by them, the bankrupt is 
not protected from an arrest under an extent from the 
crown.. Exparte Dicke,^ BL Rep. 1142. 

The privilege of a party from arrest, attending his own 
cause, extends to a bankrupt attending a petition re* 
spectiqg his bankruptcy in the court of chancery. And 
his going to his solicitor's house to consult with him 
upon it, is not a deviation by which he loses his privi- 
lege, eundo or redeundo.^ Exparte Jackson, 15 Fes. 11 G. 
But this case does not depend upon the construction of 
any statute, but results from the general principles of the 
common law as applicable to the subject. 

The following most important decision was made by 
Lord Eldon, in Hilary term 1811. 

Mr. Vesey, the chancery reporter, has favoured 
me with the following statement. Exparte Wood, H. T. 
1811 . Cane. Wood, a bankrupt, applied to the commiSi- 
sioners to meet and take bis surrender before he was ad« 
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comainioiin 6f issiiiAg of tbe said comtfiiasion as afemaid, tad is 
^peo^Jj " willing to Buri^ender and submit to be examisied.ao«x)rdiQg 




t*ertized in the Gazette. They met the day ^er they 
bad deckred him a bankrupt, and took bt» surrender, and 
g^ve him a certificate of it in tbe usual nmnner. He was 
arrested on another day before bis bankruptcy was 
netted, and he was sent to Lancaster gaol. Upon 
petition to the chancellor to be dischai^ged, the plaintiirs 
were ordered to discharge him, and the officer to pay 
the costs of the arrest and of the petition. 

The chancellor did not go into the construction of tbe 
statute, but said he discharged him from analogies to 
other cases. 

Ail tbe time I have been a commissioner, I have de- 
dined to join in taking the surrender of the bankrupt ; 
2ind long ago I drew up the following reasons in Support 
of my conduct 

The question is this, viz. ipvhetiier the commissioners 
fcan receive the bankrupts surrender, so as to protect 
faim from aiTesf beforeitie first me^tis^ advertized in the 
Crazette. 

It must be determined by considering lastuf^er any 
existing statute upon tlie bankrupt law has enabled iht 
commissioners to give the bankrupt such a protection. 

By the fir^t statutes of Elizabeth and James tbe first, 
the bankrupt had no protection from arrest, ftor any 
discharge from his debts tfll the whole were paid. 

The 4 and 5 Jfm, c.l7. anexpired act, first directed that 
the bankrupt should surrender within thirty days after 
notice left at his house, and after notice given in the Ga- 
zette, and submit to be examined, ice. or he should be 
guilty of fel6ny without benefit of clergy, (see p. <50.) 

That was the first stawte that rewarded him with the 
benefit of a certificate of his conformity with the bank- 
rupt statutes. 

But that statute gave him Ro protection from arrest 
after his surrender^ till he had obtained his certificate. 

The 5 Geo. I.e. S4. another expired statute, first men- 
tions the protection ot the bankrujpt from arrest, (see 
ante, p. 86.^ But by that statute thebaiikrupt is protected 
only in ^oi;7g to, staying withy or coming from the comnm^ 
sionerSf in Obedience to any noticeor summons from them. 
' This species of protection he would have had indepen- 
dently of any legislative enactment. 

4 



to tliediKctknift of Ibis act. ami caa be brought before tb« 
nid conamnnlonarv and creditors Ibrtbiyt puipose, tjiie ex- 



The prt4:ection eundo, redeundo ei marando, is girea by 
the commoR law to every necessary attendance upon 
judicial bosiaess and duty. Meckim v. Smiik, I jU<a* 
Bl. 636. 

Upoii the e:spiration of the 5 Geo. I, the 5 Geo. 2. c. 30. 
was passed. It changes thirty days into forty-two days» and 
thelkst section requires that notice shall be left at the 
bankrupt's usual place of abode, and notice shall be given 
in the London Gazette of the commission, and of a time 
and place of meeting of the commissioners. The lirst, 
notice laust precede the second, and tlie messei^eri ar^ 
caatiouB that tbe first notice should be left at the bank* 
rupt*a dwelling house, either before or on the san^e day 
it appears in the Gazette; for by the second section the 
meetio^^ must not be less than three for the bankrupt's 
surrender, tbe last of which shall be on the forty-second- 
day, Aerr&y limited^ that is, tbe forty-second day after the 
service of both notices, or of the last notice ; and when the 
last notice is that of tbe Gazette^ then the forty •second 
day becomes precisely fixed on a Tuesday or a Saturday. 

When these conjunctive notices are properly given, the 
bankrupt is to surrender himself to the mayor part of 
tbe commissioners, and sign or subscribe tuch ^mnder^ 
and submit to be examined from tihie to time. The 
words %ueh surrender must refer to the surrender before 
described^ viz* at a time and place advertized m tbe 
Gazette. 

The submission to be examined pfnust mean at a tiiQje 
and place advertized for the creditors to attend ; for thf 
examination of the commissioners, without the assistance 
of the creditors, is nugatory and atourd. 

Such mmmofif or notice^ under the hands of the com"^ 
misaioners, must refer to the only summooAS or notice 
meationed in the act, which is the summyons or notice left 
at his house to appear before the commissioners at G^ild» 
hall according to the advertisement 

If the bamkrupt is apprehended by a warrant under the 
hand of a judge or justice of the peace, Recording to t^^ 
directions of the 14th section, then the 15th peotiou en* 
acts» if he submits within the times allow^ by this act to 
•beexaiDined^as if he bad 9urrendm^0S the nctreqtdreff he 
shall have the same beq^ fit as if be b%d voluotarily 
come in and surrepdered himself. 
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pence thereof shall be pa id ou t of the said bankrupt's estate 
iCiii execution, aiid effects:, but in case such bankrupt is tnexectttioDj or 
to att^'nd^hem cannot be brought before the commissioners, t hat then the. 
in priwa. acting commissioners shall from time to time attend the 
said bankrupt in prison or custody, and take his or her 
discovery, as in other cases ; and the assignees of the said 
estate shall have power, and are hereby required to appoint 
one or more persons to attend such bankrupt, being in pri- 
son or in custody, as aforesaid, from time to time, and to 



This voluntary surrender must signify the same as is men-« 
tioned every where before,viz. as the act requiresjimits^tcc. 
Those who think that he may surrender himself to the 
commissioners, before he has notice in the Gazette, argue 
that the statute says he shall be free from arrest from the 
surrender dunng the forty-two days, or such further time as 
shall be allowed. Butif hecan suiTcnder immediately upoq 
his being adjudged a bankrupt, he may be protected for 
forty-six or forty-seven days, and it seems to be a less vio-. 
iation of consistency, that by the words duringthesaidfotty^ 
tworfoys, the legislature should have meant the remainder 
of that time, than that by forly-twodays they should mean 
forty-six or forty-seven days. If the notice was on a Sa- 
turday to appear on the Monday he woujd be protected 
forty-two days. 

The statute directs that the bankrupt shall attend his 
assignees, atfd in order thereto^ he shall be free from all ar^ 
rest during the said forty-two days; but th^ assignees are 
never chosen* till the niiidle of the forty-second day» 

For these reasons, till the case Exparte fVood^ as a 
commissioner of bankrupt I never would receive the 
bankrupt's surrender before the day advertized in the Ga- 
zette. But it is now my duty to conforrif with that deci« 
sion, and it is now the constant practice with bankrupts to 
present themselves the moment after the adjudication is 
signed, which has a btrong appearance of collusion, or to 
surrender.to the commissioners, whenever there are three 
assembled upon any other business, and where none of 
tbcir creditors are present. 

I cannot think that this was the intention of th^ legis- 
lature. It is to be lamented that the bankrupt was not 
left to sue for five pounds a day under the statute. The 
question might then have undergone exammation in 
every court of law. 
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•produce to him or her, his or her books, papers, and 
writings, in order to prepare his or her last discovery and 
examination, according to the directions before mention- 
ed ; a copy whereof the assignees of the said estate shall 
apply for, and the said bankrupt shall deliver to them pr 
their order, ten days at least before such last examina- 
tion. (5) 
' 7. And be it further enacted by the authority aforesaid, Allowanoei lo 

bankrupU. 

That all and every person and persons so become or to lriihstac.i.43» 
become bankrupts, as aforesaid, who shall, within the time 
limited by this act, surrender him, her or themselves to 
the acting commissioners, named and authorized in or by 
any commission of bankrupt awarded or to be awarded 
against him, her, or them, and in all things conform, as in 
and by this act is directed, shall be allowed the sum of 
five pounds per centum out of the neat produce of all the 
estate that shall be recovered in and received; which 
shall be paid unto him, her, or them, by the assignee or 
assignees of the said commissioners, in case the neat pro- 
duce of the said estate, after such allowance made, shall 
be sufficient to pay the creditors of the said bankrupt, who 
have proved their debts under the said commission, the 
sum of ten shillings in the pound, and so as the said five 
pounds j7er centum shall not amount in the whole to above 
the sum of two hundred pounds. . And in case the neat 
produce of the said estate shall, over and above the altow- 
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(5) By the 49 Geo. 3, c. 121, every bankrupt beingincus- 
tody at the timf of his or her last examination^ although 
charged in execution, shall be brought before the com- 
missioners as if he had been in custody on mesne process. 

It would have been a still greater improvement if he 
could have been so brought upon every occasion, where 
his attendance is necessary before the commissioners. 
At present if the bankrupt is in execution he can only 
be brought at the time of his last examination, or on 
the forty-second day, but that, no doubt, will e:(tend to 
the enlarged or adjourned days. 
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atice hereafter mentioned^ be sufficient to pay the said 
creditors the sum of twelve shillings and sixpence in the 
pound for their respective debts, that then ail and every 
person or persons, so conform ng, shall be allowed the 
sum of seven pounds ten shillings per centum out of such 
iieat produce, to be paid by such assignee 6r assignees, so 
as such seven pounds ten shillings per centum shall not 
amount in the whole to above the sum of two hundred 
and fifty pounds. And in case the neat produce of the 
s^id estate shall, over and above the allowance hereafter 
' made, be sufficient to pay the said creditors the sum of 
fifteen shillings in the pound for their respective debts, that 
then all and every such person and persons, so con- 
forming, shall be allowed the sum often pounds j9er centum 
out of such neat produce, to be paid by the assignee or 
assignees, so as such ten pounds ptr centum shkll not 
amount in the whole to above the sum of three hundred 
pounds ; and every such bankrupt shall be discharged from 
Bankniptg dig- J^U debts, by him, her, or them due or owing at the time 
fiS^debuI^ thathe, she, or they did become bankrupt. And in case 
any such bankrupt shall afterwards be arrested, prosecu- 
ted, or impleaded for atiy debt due before such time, as 
he, she, or they became bankrupt, such bankrupt shall be 
discharg'ed upon common l>ail, and shall and may plead in 
general, that the cause of such action or suit did accrue 
"before such time, as he, she, or they became banknapts, 
-and may give this act and the special matter in evidence; 
and the certificate of such bankrupt's conforming, and the 
allowance thereof, according to the directions ^ this act, 
shall be, and shall be allowed to be sufficient evidence of 
; the trading, bankruptcy, commission, and other proceed* 
ings precedent to the obtaining such certificate, and. a 
verdict sliall thereupon pass for the defendant, unless the 
plaintiff in such action can prove the said certificate was 
obtained unfairly and by fraud, or unless the plaintiff 
in such action can make appear any coucealtnent by sttch 
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bankrupt to the valne of t^n pounds ; and if a verdict pass 
for the defendant, or the plaintiff shall become nonsuited, 
or judgment be given against the plaintiff, the defendant 
fhall recover his fall costs. (7) 



(7) A bankrupt cannot have his allowance till he obtains 
his certificate. Lord Hardwicke seems to have given an 
Unnecessary reason for it, viz. that till he obtains his certifi- 
cate he can possess no property. But the statute is dear 
that the allowance is given to the bankrupt for his con- 
forming with the statute, and that must be evidenced by 
his certificate. Exparte Grier, 1 Atk, 207- 

But that seems to be a good reason why a bankrupt 
undera second commission, even if he obtains his certifi- 
cate shall not have his allowance unless he pays fifteen 
shillings in the pound, for till then all his property be- 
longs to his creditors. Exparte Gregg, 6 Fe9. 238« 

If the bankrupt obtains his certificate, and dies before 
he receives his allowance, it is a vested interest, and the 
right to it passes to his personal representative. Exparte 
Trapp^ I Jtk. 208. Exparte Calcot, 1 Jtk. 209. 

The commissioners ought to order so much to be re- 
served, when it conveniently can be done, as will pay the 
bankrupt his allowance in case he obtains his certificate. 
But when there is a proper time to make a final dividend, 
the commissioners may divide the whole if the bankrupt 
has not got his certificate, and if he obtains it afterwards 
he has no remedy against the assignees. Groome v. Potts, 
6T.R. 648. 

The statute directs that the bankrupt shall have these 
reispective allowances in case the neat produce of his estate 
is sufficient to pay the creditors ten shillings inthe pound, &c. 
and the next section uses tiie'^otds shall not amount to 
so much as will pay alt and every the said creditors. In a 
case where the bankrupt had paid ten shillings hi the 

{>ound, and petitioned the chancellor to be paid his al- 
owance, lord Hardwicke said, till after ajinal dividend it 
cannot be seen whether the bankrupt wilt be entitled to any 
allowance at alL Exparte Stiles and Pickart, 1 JtL 208. 

But Lord Hardwicke did not say that the allowance 
should not be made unless every creditor actually received 
ten shillings in the pound. 

No clear rule seems yet to be established for the pay- 
ment of this allowance. If the first dividend were much 
above ten or fifteen shillings in the pounds and at the se« 
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Bankivpt*vsU 8. Provided always, and it ia hereby declared and en-* 
«&cuamoaiit acted^by the authority aforesaid. That if the neat proceed 



cond or a subsequent dividend creditors came in, who 
out of the residue of the estate could not receive ten shil- 
lings in thepoundy it would be very hard that the bankrupt 
should lose hisreward for hisfair conduct by their delay aLad 
jacbess. I should therefore reserve an allowance for the 
bankrupt, if the estate then to be divided^ and what had 
been before divided would have been snjficient to pay eacli 
creditor tenshillings, or twelve and sixpence, &c. in the 
poundjif they had received a dividend altogether. This 
&eems to satisfy both the words and intent of the statute. 

A bankrupt is not bound to refund his allowance, if 
irregularly ordered by the commissioners, liu^sel v. Russel, 
1 Bro. 269. 

And his allowance must be preferred to interest, which 
IB paid only upon the event of a surplus* Exparte Mor^ 
ris, 3 Bro. 79. 

In the case of joint and separate creditors there does not 
seem to be any clear established rule, the statute having 
nowhere taken notice of joint commissions. 

If there were two separate commissions against two 
partners, then each unquestionably would be entitled to 
his separate allowance. 

But in the case of a joint commission, where one part- 
ner had paid all his separate debts in full, above <£15,000 ; 
and with his partner had also paid more than fifteen shil- 
lings in the pound of the joint debts, he petitioned the 
chancellor to have twoallowapces, the one in respect of 
the separate, the other of the joint estate ; but the Lord 
Chancellor (Thurlow)?fffs clearly of opinion this could not 
Ic. Exparte Bate^ 1 Bro. 453. 

This seems to be correct. For the statute does not in- 
tend that a bankrupt by any combination of circumstanceil 
should receive from his eflects more than .£300. 

The same case also seems to establish that a number of 
partners under ajoint commission are to be considered 
only as one bankrupt, and that one allowance only is to 
be made to the whole, but to be divided amongst them 
according to their respective interests in the property 
which contributed to thei payment of the joint debts. 

This part of the decision I am inclined to think will 
notinTuture be disturbed, though Lord Thurlow him- 
self at first doubted upon it, as appears from the follow* 
ing extract. 
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of such bankrupt's estate, so to be discovered, recovered, not to }0s,p9r 
andrecsived, together with what shall be otherwise reco-- 



. " Lord Chancellor thought the proper way of consi- 
dering the question would be taking the debts as well 
as the effects in moieties. Bate, therefore, having paid 
in fact above 20s. on the nioiety of the debts, although 
not quite I5s. on the whole, was entitled to the full al- 
lowance; but Henckel, whohad not paid 10s. upon his 
moiety, was entitled to nothing. But this opinion his 
lordship afterward3 changed ; for a few days after he 
declared that the bankrupts were entitled, under the act 
of parliament, to the sum of .£300, being an allowance 
of 10 per cent, in respect of their joint and separate 
eflFects, and that the same ought to be divided between 
them, according to the portions which the sufplus of 
each of their separate estates, after payment of their re- 
spective separate debts, and the respective moieties <5f" 
their joint estate, have contributed to the payment of 
their joint debts." Exparie Bate^ 1 Bro. 453. 

No one has a greater respect for the opinions of Lord 
Thurlow than the writer of these observations. But it 
is quite incomprehensible why the separate creditors of 
each partner should not contribute to the allowance, and 
why it should be paid out of the joint effects only. 

Ifthe original joint estate, with the surplus of each separ 
rate estate, should amount only toi?300,and should besu^^ 
ficient to pay the joint creditors 15s. in the pound, then 
the partners would be entitled to <£'30 only amongst 
them, though the separate estate of each might be many 
thousands, and the creditors paid in full. The principle 
of the statute is, that the bankrupt should be rewarded for 
his honesty, and that those who are benefited by hisf- 
honesty should contribute equally or equitably to thd 
bankrupt's reward. 

It seems therefore repugnant to the intention of the 
statute and to reason and equity, that in the case of a 
joint commission, the separate estate should be exempt 
from all contribution to the allowance. 

If I might presume to suggest a mode of settling the 
allowance, it would be this, viz. that both the joint and 
separate estates should contribute equitably, provided 
that each bankrupt should not receive more than the re- 
spective limits of <£300, £^0, or .£200, 

If A. had a right to <£300, from his separate estate, and 
one half of that, or «£ldO^ from the joint estat^^ then iil^l50 
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▼ered and received, shall not amount to so mnchas win pay 
all and every the creditors c^such bankruptywho thall bare 



ought to be repaid in the proportion of <£dQO to «£150, 
or as two to one. So that the separate estate would take 
back one hundred, and the joint estate fifty; or, what 
would be tile same thing, the separate estate would 
pay «£200 allowance to A, and the joint estate would 
pay ^i 00. 

£very other case that could occur, would admit of as 
equitable a distribution and as simple a calculation. 

The allowance and -certificate were first introduce^ by 
the 4 and 5 Jnn, c. 17. sect 7» and 19« and were intended 
to be given as inducements or rewards to those who made 
, an honest discovery of their property. 

The arrangement originally wastbis: he who conformed 
was to have his allowance, and he who had thealiowance 
was discharged from all his debts at the time of his bank- 
ruptcy, $€c. 7. and no One was to have these benefits who 
did not obtain from the commissioners a certificate of hit 
conformity. Sec. 1 9. 

The subsequent statute, 5 Ann. c. ^. $ec. 2. p. 7^3, first 
introduced the consent of the creditors. 
^ Till this statute, the certificate was not evidence of 
all the former proceedings, and, in order to make that 
alteration, the certificate is introduced here rather awk* 
wardly. 

In the year 1723, there is a case reported in 3 P. tVms. 
70, in which the defendant pleaded bis bankruptcy, and 
had a verdict against him, he not being able to get lie 
eommission^ or a copy thereof to produce at the trial. 

The master of the roils would not relieve, because lie 
said t^ was all at law ; but the chancellor, for that aad other 
grounds, granted a perpetual injunction agaisist the plaia*- 
tiff. Blackhallv. Combs. 

That case probably suggested the propriety oi making 
the certificate evidence of all the necessary preceding cir- 
cumstances. 

If the bankrupt obtains his certificate, he is discharged 
from alt (kbts due or owing at the time he became bankrtqft^ 
that is, according to the 13 Eliz. c. 7. at the time whea 
be committed the act of bankruptcy. See Bamford t« 
Burrellf 2 B. and P. 1. a very elaborate case, in which it 
was held that that was the true construction of the words 
in the section, and that a debt contracted between the act 
of bankruptcy and the date of the commiuion could -notbe 
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proved their 4ebts under the said commiision, the sum of lruhtutfl.44. 
tea shillings in the pound for their respective debts, after 



proved, and consequently was not discharged by the ceri 
tificate; and till the 46 G<o. 3. c. 135, if such debts were 
proved, it was the practice of the court of Chancery to or* 
der them to be expunged; but by that statute, section t^ 
all debts bon&Jidc contracted before the date of the com- 
missions, may be proved, provided that the creditor had 
no notice of the prior act of bankruptcy ; and by ucL 4, of 
that act, the bankrupt is discharged by his certificate from 
all debts proveable under the commission by that statute. 

Throuf^hout all the bankrupt statutes the word debti is 
frequently used, but without any explanation or qualifica- 
tion ; and there is no discrimination whatever between 
joint and separate debts, yet from this single word has 
sprung one of the most extensive branches of the bankrupt 
law. It will be considered upon a future occasion. 

Mr Justice Buller,^* upon a full considerationof the sub- 
ject has said, under these general laws we are of opinion^ 
that debts proveable under the commission, and debts to 
be discharged by the certificate are convertible terms, and 
that debts not due at the time of the act of bankruptcy 
(now at the date of the commission by 46 Geo. 3), except 
in the case^ specially provided for by particular statutes, 
are not aflTect ed by the commission.*' Bamford y.BurrdU, 
ftlLandP.ll. 

Where this plea was pleaded Lord Mansfield observed, 
that ** we are all of opinion, that the plea given by the 
•tatute opens the whole merits of the question in evidence 
on both sides ; and on the merits we think that thid was 
not a debt which could have been proved under the com- 
mission." Jikop V. Pricey Doug. 155. 

Hence it appears that upon this plea every court of law 
has the same jurisdiction as the court of chancery to de- 
cide what debts are proveable under the commission. 

Where the bankrupt was sued for a debt before his 
bankruptcy , and a ^m /actas was sued out, but before 
the execution the bankrupt obtained his certificate, amo- 
tion was made to set aside the writ of execution, and to 
liaive the goods and money levied under it restored to the 
defendant, upon the ground that he had obtained his cer- 
tificate before the day of execution. Ch. J. Eyresaidit 
was the modern practice to interpose in a summary way 
VOL all cases wheVe the party would be entitled to relief on 
U«ucb'l4 querttg. 
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all charges first had and deducted^ that then and in such 
case, such bankrupt shall not be allowed l^hesum of five 
pounds per centum out of such estate as shall be . so re- 

But affidavits being produced to prove that thecertifi- 
cate was void, because the defendant had lost more than 
£b in one day by horse-racing— an issue was directed to 
try that fact under the plea of bankruptcy. Lister v. Mun^ 
iiellyl B.andP.A^l. 

It is not necessary, as had been determined in 
JParis v« Salkeld^ 2 fVils. 139, to add to this plea that 
the bankrupt had conformed. Willan v. Giordani, Cooke^ 
518. 

But the plea will be bad if it does not follow the par- 
ticular form prescribed by the statute. Charlton v. King^ 
T.R.I 56. 

No one but the bankrupt himself can avail himself of 
this short general plea, introduced by this section. 

If an action is brought against the bankrupt's bail; he 
must plead the tmding, act of bankruptcy, petition, com- 
«iission, and certificate. 

" And Mr. J. Butler added, I am by no means satisfied 
that the bankruptcy of the principal can be pleaded by 
the bail. 

" It njiay afford ground for the court to give relief oa 
motion, but I do not see how it can be made a legal de« 
fence." Donnelly v. Dunn, and Beddome v. Holbrooke, 1 
B. and P. US ^nd 450. 

Jn Evans v. Gill, 1 B. and P. 52, the court set aside a 
regular judgment to permit the defendant to plead his 
bankruptcy, observing, when he has given up all his 
effects, " it would be cruel to charge him from a neglect 
in the attorney ; the necessary consequence of which 
would be, that he must go to gaol. In all cases of fair 
bankruptcy, we think the party should have an opportur 
nity of taking advantage of it," . 

In the common pleas the plea of bankruptcy must be 
signed by a serjeant. Pitcher^v. Martin, 3 B.and P. 171, 
but it need not be signed by counsel in the court of 
King's Bench. Leigh v. Monteiro, 6 T. R. 496. 
' . Where a debt was contracted in England, and the 
. debtor was afterwards made a bankrupt, and obtained 
his certificate in Ireland, upon an application to be dis- 
charged, upon filing a common appearance, the Lord 
Chief Justice said, the ground ought to be perfectly 
plain where the court is called upon to interfere in a sum- 
mary way. If there is the least doubt, the party must 
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covered in, but Bhall be allowed and paid, by the assignees, 
so much money as the said assignees and commissioners. 



put the matter upon record by pleading. The defendant 
afterwards pleaded hisbankruptcy generally, and the court 
held it zras ckarbf bad. Quin v. Keefe, 2 Hen. BL 533. 

When the bankrupt, who has obtained his certificate, is 
arrested for a debt before his bankruptcy, he must move 
the court for a rule to shew cause why he should not be 
discharged upon putting in common bail or entering a 
common appearance; and if upon shewing cause the plain- 
tiff produces affidavits to shew that the certificate was 
fraudulently obtained, or under circumstances which if 
proved at the trial, under the general plea of bankruptcy, 
would render it void, the court will not interfere, but 
will discharge the rule and sometimes with costs. Vincent 
v. Brady ^ 2 Hen. BLl. Martin v. 0*Hara, Cowp. 823. Saw^ 
ley V. Jone$^ 2 Black. 725. 

When a bankrupt has obtained his certificate, and his 
bail wish to be discharged, the practice is to move for a 
rule to shew cause why an ^xoner^ar should not beentered 
on the bail piece. 

The origin of this practice is thus neatly described by 
Lord Mansfield. 

" This is an application to the equitable jurisdiction of 
this court. Formerly the method was for the bail to sur- 
render the defendant, and then for him to apply to be 
discharged, upon an affidavit, stating the fact of his having 
become bankrupt since the cause of action arose, and ob- 
tained a certificate of his conformity to the commission." 

*^ But of late, where a bankrupt is clearly entitled to his* 
discharge, the court to avoid circuity have ordered an 
exoneretur to be entered on the bail-piece, without the 
form of a regular surrender of the bankrupt by his bail." 
Martin v. O'Hara, Cozzp.823. 

Hence the same objections precisely may be made under 
this motion as under the preceding arising out of this 
section, and if the bail do not succeed, in ordertoindemnify 
themselves they mu9t surrender their principal. If they 
do not, their plea afterwards that their principal had ol>^ 
tained his certificate, seems to be a nullity and absurditr, 
for their undertaking and engagement was, that be would 
surrender himself to prison or they would pay the debt 
for hint. See the preceding page, and see more upon tb^ 
bankrupt's discbarge, sect. 13. 
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authori^ as aforesaid, shall think fit to allow to such 

bankrupt^ not exceeding three pounds p^ untum. (8) 

In whmt'eaiM 9. Provided always, and be itfurtber enacted by the au« 

banltropt^tiu thority aforcssid. That from and after the twenty-fourth 

tow.^ ^ ^^^^' ^V of JMJiie,one thousand seven hundred and thirty-twQ, 

Irish lUf.s. 45. incase any commission of bankruplcy shall issue against 

any person or persons, who, after the said twenty-fourth 

^ • day oijune, one thousand seven hundred and thirty-two, 

^^ shall hitvebeen discharged by virtue of this act, or shall 

have compounded with his, her, or their creditors, or de- 

. liyered to them his, her, or their estate or effects, and been 

released by them, or been discharged by any act for the 

relief of insolvent debtors after the' time aforesaid, that 

then and in either of those cases the body and bodies only 

of such person and persons conforming as aforesaid, shall 

b^ free from arrest andimprisonment l^ virtue of this act ; 

but the future estate and effects of every such person and 

persons shall remain liable to his, her, or their creditors^ 

as before jthe making of this act (the tools of trade, the Ae* 

cessary household goodsand furniture, and necessary wear* 

ing apparel of such bankrupt, and his wife and children 

only excepted) unless theestateof such person and persons, 

against whom such commiilion shall be awarded, shall 

. produce clear, after all charges, sufficient to pay every 

creditor under the said conunission, fifteen shillings in tl|e 

.jound for their respective debts. (9) 



(8) This allovrance is to be whatever the assignees and 
commissioners jointly shall think fit. If there are two 

' assignees, then I should think what any three of the five 
\ or the majority shall agree upon : but it ought not to be 
more ttian <£200, the most the bankrupt can receive 
when the dividend is above 10s. in the pound. 

(9) If a second commission is takenout before the bank- 
rupt obtains his certificate under the first, the certificate 
under the second and all the proceedings are mill and 
void. Mr. J. BuUer observed, " the Seconal would be en- 
tirely idle and nugatory ; because all his efiects belong to 
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10. ProvMed also, and be it enacted by the authority 
aforesaid. That no discovery upon oath, 6r solenm afiHfeha- 



his creditors under the first. I take this to have been de- 
termined in the case of a lighterman, where the assignee^ 
under the first commission recovered a lighter built by the 
bankrupt (being uncertificated) after a second commission 
sued out." Martin v. O'Hara, Cowp. 823. 

Lord Eldon has snid, " In law the second commission is 
good for nothing. The assignee cannot bring an action 
er protect himself under it; in short,the second commission 
cannot have any operation, except under direction of 
arrangement. If a joint commission issues against per- 
sons, one of whom has been declared a bankrupt under a 
separate commission against him, the joint commission 
is a nuIHty, one of the parties being already a bankrupt 
under a prior commission. So, a joint commission sub- 
sisting, a subsequent separate commission against one of 
those k>ankrupts is a nullity. We are now in the habit of 
such arrangement, superseding the one or the other as 
may best answer the ends of justice; but in Lord Hard- 
wicke's time both the joint and separate commissions stood 
together." 

" It has therefore been usual upon an application of thi'j 
sort, to direct the petition to stand over with notice to the 
creditors under the prior commission. Whether the pro- 
perty is to belong to one class of creditors or to another, 
or upon what terms it is to b|||tlistributed, is the subject of 
arrangement.'* Exporte Crete, 16 Fes. 23(>. 

And in another case he observed, " it is not to be infer- 
red, therefore, thatas tbecommission cannot bemaintained 
at law, therefore it is to be superseded here." 

•* I could never conceive how Lord Hardwicke could as 
he did in fact support both a joint and a separate commis- 
sion, if the mere fact that a second commission is void at 
law furnished the guide of his practice." 

" It is in the discretion of tlie great seal whether the 
second commission should be superseded or not ; and I 
dismiss this petition against Lees with costs." 

Lees was the father-in-law of the bankrupt, and had 
been the petitioning creditor under the first commission 
fifteen years before the second, and had permitted his son- 
in-law to trade many years in London without interrup- 
tion; he now joined with the bankrupt in a petition to 
supersede the second commission. Exparte Lees zxid Ex^* 
parte Pouiden, 16 Ve%. 477. 

L 
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tion, to be made by any bankrupt or bankrupts, ofbi^, 
Ivcr, or t;heir estate and effects, pursuant to this act, shall 



If a bankrupt obtain his certificate, and the comnais^iion 
be superseded, the certificate also is vacated. Tlie 
master of the rolls in one case, said, " Cooke obtained his 
certificate under his separate cotnmis?ion ; but that 
commission being superseded, the certificate fell to the 
ground, just as if it had never existed; aixt he bectiaie 
liable to all the consequences of the former commissions."' 
Everett v. Backhouse^ \0 fes. 94, Lord Hardwicke has 
said, superseding the commisiion will entirely^ dtfeat tht cer- 
tijicate. Exparte Leavcrland^ I Aik, 145. 

But if under each of two commissions the bankrupt 
has obtained a certificate, if he has not paid 15s. in the 
pound under the second, and if the first, upon the peti- 
tion of the crtxlitors, should be superseded, still the cer- 
tificate of the second will not have the eftbct o*' a certi- 
ficate of an original commission, for though the twinkrupt 
may not be considered as a person discharj?ed by that 
act, he still must be one who has compounded with his 
creditors. ThorntoH v. Dallas, Doug. 4(). 

A creditor, who has signed the certifR'ate, if the bank- 
rupt Udder the second conmiission does not pay 15s.. in 
the pound, may still maintain an action against the 
])ankrupt for the remainder. Philpat v. Corden, 5 T, M^ 

2S7. 

It was objected in this djte that the property of the 
bankrupt was the property W tlie assignees. Lord Ken- 
yon said, fi'htncver the assignets make their c/aim, it will 
be properly attended to. 

One would think tliat the assignees would have the same 
remedy in such a case against the sheriff, for taking t1ie 
property in the hands of the bankrupt, after the commis- 
sion, as they have when they are entitled to it after the 
act of the bankruptcy and before the commission. 

In a case of a second coannission* thedefendatit pleaded 
the . general plea of bankruptcy, the plaintiff called the 
assignee, who proved that the bankrupt's estate had not 
produced a dividend of fifteen shillings in the pounds nor 
w as likely to do it ; upon this the plaintiff had a verdict. 

The court afterwards held that this was presumptive 
evidence that the bankrupt will not pay fifteen shillings 
in the pound ; and not having been contradicted by the 
defeiKlant, it must be held to be conclusive. Jelf$ v. JB<//- 
l(frd,lB.aHdP.467. 
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intiUe such bankrupt or bankrupts to the jsenefits allowed 
by this act, unless the commissioners authorized by such 
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So where the defendant had given a warrant of attorney 
to confess a judgment to the plaintiff, and after%vard9 
took the benefit of an insolvent act, he afterwards be- 
came a bankrupt and obtained his certificate. The plain- 
tiff entered up a general judgment and sued out a writ 
of fieri facias against the defendant's goods ; no dividend 
had been made. Upon a motionto set aside the judgment, 
and writ of execution, for irregularity. Lord Alvanley and 
the court of common pleas said they could not relieve. 

But in this case in my opinion the assignees might 
have brought the usual actions against the sheriff. Ed- 
mofidson v. Parker^ 3. B. and f*. 185. 

If the bankrupt does not pay fifteen shillings in the 
pound under the second commission, he cannot be entitled 
to any allowance. Eiparte Gregg^ 6 Fes. 23S. 
Where a defendant pleaded his bankruptcy, and produced 
his certificate in evidence; the defendant, in reply, prov- 
ed it was a second commission, and that he had not paid 
fifteen shillings in the pound, and produced the former 
commission and the proceedings under it. It was objected 
that he ought to have proved the trading, act of bank- 
ruptcy, and petitioning creditor's d^bt to support the first 
commission. 

But Lord Kenyon observed, " as the bankrupt surren- 
dered under the fir^t commission, and submitted to it 
throughout, the evidence given at the trial was sufficient 
as agaiHst him, though as against other persons proof of 
all the facts to support the commission must be given. 
Haviland v. Cooke, 5 T. II. 655. 

This is the* first time that this section is introduced 
into the bankrupt law : no similar provision is to be found 
in the three preceding expired statutes from which the 
sections of this statute in general have been collected. 

The object of this section is not to grant again the same 
indulgencies to a trader, who has been so improvident as 
to become a second time subject to a commission of bank- 
rupt, unless his estate under the second commission will 
pay 15s. in the pound. 

If he obtains his certificate, beTore he makes such a divi- 
dend, Ms bod^ shall be free from imprisonment, but his future 
estate and effects shall remain liable to his creditors as before 
the making of this act. 

The statute does not intend to disturb the first com- 
mission or certificate, ttie meaning therefore is, that the 

1.2: 
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commission, or the major part of them, shall/in writiiT? 
under their hands and seals, certify to the lord chaucetlor, 
or lord keeper, or commissioners for the custody of the 
great seal of Great Briiainy for the time being, that such 
bankrupt or bankrupts hath or have made a full discovery 



creditors who can come under this commission have tliu 
same remedy against his effects as if this act had not pas- 
sed. But if-this statute had not existed, then the right of 
these creditors must be referred back to the 10th and lltU 
sections of the first existing statute upon the subject, viz. 
the 13 Eliz. c. 7. 

Ry the 10th section, the creditor may sue for the re- 
maimler of his debt, but his remedy can only lie against 
the person of his debtor, which remedy the certificate 
under this section is a bar to; for bv the llth section all 
the lands, goods and chattels, &c. which at ani^ time after 
be shall acquire, by descent, purchase^ or % any meaftSy 
shall be delivered and sold by the commissioners for the 
payment of the creditors. 

This I should conceive, then, would be tlie condition of 
the creditors of a bankrupt under a second commission, 
who ha$ obtained bis certificate without paying 15s, in the 
pound. 

If a third commission under such circumstances should 
issue, then I should consider the third commission subject 
to the right of the assignees, as to personal property, and 
the power of the commissioners, as to real, under the 
second, precisely as a second commission is subject to the 
right of the assignees, and the'power of the commission- 
ers under the first ; v^here the bankrupt has not obtained 
his certificate uodej it. With respect to»his property, 
he is an uncertificated bankrupt. 

This is the result of the train of my ideas upon the sub- 
ject, though I cannot^Qt suspect I have fallen into some 
error, as the court of King's Bench have expressed unani- 
mously a very confident opinion to the contrary. 

" The court were all clear upon tins point with the plain- 
tiffs, that the future estate of the bankrupt only remained 
liable to the claims of his individual creditors under the 
second commission, not having received 15s. in the pound, 
which they might respectively sue for as in other cases; 
but that it could not prevent the vesting of the bankrupt's 
estate in the assignees under a third commission for the 
benefit of all the creditors." Hetil v. Brownings 7 East. 
154. 
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of his, her, or their estate and effects, and in all things con- 
formed himself, herself, or themselves, according to thedi-> 
rectionsof thisact; and that there doth not appear to them 
any reason to doubt of the truth of such discovery, or that 
the same is not a full discovery of nil such bankrupt's estate 
and effects; and unless four parts in- five in number dnd 
value of the creditors of such bankrupt or bankrupts, who 
shall be creditors for not less than twenty pounds respeo 
tively, and who shall have duly proved their debts under 
such commission, or some other person by them respec- 
tively duly authorized thereunto, shall signsuch certificate, 
and testify their consent to such allowance and certificate, 
and to the said bankrupt's discharge, in pursuance of this 
act, to be also certified by such commissioners ; biit the 
said commissioners shall liot certify the same, till they 
shall have proof by affidavit *or affirmation in writing of 
such creditor, or of the person by them respectively au- 
thorized for that purpose, signing the said certificate, and 
of the power and authority by which any person shall be 
authorized by any creditor to sign such certificate for any 
creditor; which affidavit or affirmation, together with 
such tvarraut or authority to sign, shall be laid before the 
lord high chancellor, lord keeper, or commissioners of the 
great seal, with the said certificate, iu order for the aIlovr« 
ing aud confirming the same ; and unless such bankrupt 
make oath, or, being of the people called quaktrs^solemnly 
aflTirm in writing, that such certificate and consent of the 
creditors thereunto were obtained ftiiriy and without fraud; 
and unless such certificate shall, after such oath or affirma» 
tion of the bankrupt, be allowed and confirmed by the 
lord chancellor, lord keeper, or couutiissioners for the 
custody of the greatseal of Great Britain forthe time being, 
or by such two of the iusttces of the courts ofKing*3 bench, 
common pleas, or barons of the court of exchequer at 
JVestmiNster, to whom the consideration of such certificate 
shall be referred by the lord chancellor, loixi keeper, ot 
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commissioners of the great seal, for the time being ; and 
any of the creditors of such bankrupt are to be allowed to 
be heard if they shall think fit, before the respective per- 
sons aforesaid, against the making such certificate, and 
against the confirmation thereof ; nor shall any coramis- 
' sioner sign such certificate till after four parts in five in 

.number and value of tlMj said creditors shall have signed 
tliesame, as afor^aid. (10) 



(10) The certificate of the bankrupt's conformity was 
first introduced by 4 and 5 Jnn. c. 17. s. IP, and was given 
at the first under the hands the commissioners only ; the 
consent of the creditors was introduced afterwards by the 
5 Jnn. C.22 ; .these two requisites were incorporated in 
the 5 Geo. 1. c. 24. s. 16, and they have been continued to 
this time by this section. The 49 Geo, 3. c. 121, «. IS, in 
order to give greater facility to certificites, has changed 
four parts in five in number and value of the creditors 
into three parts in five in number and value. 

It has been decided by Lord Hardwicke,and the decision 
has been acied upon conformably ever since, that a cre- 
ditor who proves a debt in two or more rights or charac- 
ters, can only sign the certificate once, as if he proves a 
debt due to himself, another debt due to him as an execu- 
tor, a trustee of guardian, &c. still he is but one credi- 
tor, and shall sign once only. Exparte Saumarez, 1 
Atk. 84. 

But if he proves a debt due to him and others as part- 
ners, then he may sign also for the partnership, they being 
ip fact conjunctively another creditor. 

So it could not be doubted^ I apprehend, if after proofs 
are made by difierent creditors, one of them becomes 
the representative of oae or more by operation of law, that 
-be may sign in bis own right, and also for every cre- 
ditor he represents. This has always been the practice of 
my colleagues and mj^self. 

So one creditor might have a power of attorney from 
several others to sign, then of course he would sign for 
himself and for each creditor, from whom he had such a 
special authority. 

These two last cases I presume to give upon my own 
authority only, not finding they have yet been mentioned 
In any court. 
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11. And be itenacted by the authority aforesaid^ Thait Contract!! to tn- 

1 * , , ... ^. duce crt'ditors 

every bond, bul, note, contract, agreement^ or other 8C» t© signcertifi- 

i.^ ! J 



But conformably it has been decided thkt the bankrupt 
may sign his own certificate, when he becomes the repre- 
sentative of a creditor wlio has proved. In Conpfr^s case, 
(jrcen,260. The case is reported only by Green in his 
Bankrupt Law; but Lord Hard wicke is reprei^entcd to 
have expressed himself with great coijldence. 

As one executor can give the bankrupt a discharge, so 
one only is com[)etent to sign tlie certificate. Powell v; 
Evans, 5 Fes, 839. But where he was a trustee for others; 
Lord Alvanley, master of the rolls, observed, " what right 
bad he,without consulting tlie cestui que trust, to absolve 
the bankrupts from any further denmnd ? A more rash 
thing- never was heard of." IbitL 

Where a bankrupt and hisa»ssignee have proved a debt 
under another commission, they ought to join in signiug 
the certificate, bemuse they have distinct interests in not 
discharging the other bankrupt's estate. 

The assignee has an interest in the increase of the divi- 
dend, the bankrupt in the increase of his allK^wance and 
surplus. I have known in practice the assignee alone sign 
the certificate, but I should think, for the reason suggestf- 
ed, if the chancellor knew it be would not consider it 
sulficient. 

The creditors by theirsignatures testify only their consent 
that the bankrupt shall have bis allowance and discharge. 
Theirconsent at the first was not required. It was first in- 
troduced by the 5 Jnn. c. 22. s. 2. from wbi^hitm;inifegtly 
appears that the words in this section, vi:£, iieir consent t9 
iuch allowance mid certificate, signifies th^ allowance froift 
bis estate, and not the allowance of the certificate. 

Lord Eldon has made an order, 8tb of August, ISO^t 
that the day w hen each creditor , i^gn^ sbali appoar with 
his name upon the certificate, iyitimatiog that he woald 
withold his allowance, if it were signed before tbe day of 
the last examination. But the en ditors may be ipfiueneed 
by various honourable motives from the first to give their 
consent to his discharge. 

The conformity to the statute or statutes is a question 
of law, which the commissioners and the chancellor only 
are competent to decide. 

If the creditors were to sign the certificate between tbe 
42d day and the adjourned or enlarged time, and it was 
allowed by the chancellor, I should think it would not 
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curity whatsoever, to be made or giTen by any bankrcrpt, 
or by any other person unto, or to the use of, or in trust 

■* . ■ - ■ ■ ■ ,- 

affect its validity, so that a court ofhiw could hold it 
void as unfairly obteined. 

But if it were proved, that a commissioner had signed 
tlie certificate before the examination was fitiislied, on an 
enlarged or adjourned day, it would be such a violation 
of propriety, suchift certificate of a falsehood, that every 
judge and court before whom it was produced, might de- 
clare it void, both under this section and section 7, as 
having been unfairly obtainrd. 

Such a distinction I conceive may be suggested between 
the materiality of the signatureof a creditor and a com- 
missioner. But it is proper to subjoin here what Lord 
£ldpn has said upon the subject. •' The most absolute 
and entire discretion is intrusted to the creditors by the 
statute, and there can be no stronger proof of the good 
nature and humanity of the British obaracter than the 
readiness with which creditors sign, without any thought, 
even previously to the thii*d meeting, when a full disclo- 
sure is to be made; though at the time of signing there 
has been no examination ; and I mention it with a hope, 
that commissioners will remember, that it is very doubt- 
ful, whether a signature previous to the last examination 
is such as the act of i^iliament intended." Exparte Kittg^ 
41 r«.4a4. 

Lord Chancellor Parker said, the form of certificates in 
his'time, was in this manner— 1st. the commissioners cer- 
tified the bankrupt*s conformity, alterwards the creditors 
certified on the same parchment their consent, at the 
foot of which the commissioners certified that the cre- 
ditoi's had consented according to the act. Bmdock^s case. 
6 Geo. 17 Fin. 13-2. The statute then in force, the 5 Geo. 
1. was the same as this, the 5 Geo. 3., upon the subject. 

Lord Eldon has frequently said, that the commissioners 
have nothing to do with the bankrupt's conduct before 
the date of the commission, even if he bad been guilty of 
obtaining money or goods under false pretences or of any 
other infamous practice ; but if he has acted fairly and 
conformed as a bankrupt, and a sufficient number of his 
; creditors will testify their consent, the commissioners are 
not justified iu withholding the certificate of his confor- 
mity. 

Lord 'Mansfield has truly said in Robson v. Cahe, 
Doug. 210. there is no uay of compelling tlu creditors 
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for any creditor or creditors, or for the security of the pay^ 
ment of any debt or sum of money due from such bank« 



to s^n the certificate^ so there is no power or authority 
any where to force the commissioners to sign. Lord 
Chancellor Erskine has said, I have no authority to control^ 
advise^ or counsel them upon the subject. Exparie King, 13 
Fes. 181. 11 Fes, 417. Lord Eldon has also said, that no 
court of justice has powef to compel the commissioners to certi* 
fy. Exparte Kin£r> 1*^ Fes. 128. 

The court of King's Bench also declared they could 
not interfere with the discretion which the legislature 
had vested in the commissioners, and that a mandamm to 
compel them to sign could not be granted. Exparte 
John King^ 7 East^ 92. 

When the commissioners have signed one certificate* 
and it is sent back to admit other creditors, the commis* 
sioners' discretion is not restrained with respect to the 
• second commission, but it is uncontrolled to the same ex- 
tent as if the first had not existed. 

Lord Eldon having given a most satisfactory reason, 
viz. that in taking the proofs of subsequent creditors, it 
may appear to the commissioners that the bankrupt had 
made no disclosure of the property which he had obtained 
from them, (ind therefore they were deceived when they 
granted the former certificate. 

The commiasioners, in the words of the act, may have 
reason to douht of the truth of such discovery ^or that the same 
is not a full discovery of all such banlcrupt*s estate and effects. 
Exparte King, 16 Fes. 136. 

The creditors, who have expressed their consent in the 
former certificate, need not sign again, but the commis- 
sioners musft sign again, with a new date of the time when 
their subsequent signatures and seals^are annexed to the 
certificate. 

The. creditors must give a special power of attorney to 
another to sign the certificate for them ; a general power 
to receive debts and to give releases and discharges is not 
sufiicient.But one partner only may hind the rest by sign- 
ing the letter of attorney, though it is a deed ; and Lord 
Kldon added, there is a vast number of acts in bankruptcy, 
upon which, if one partner is not permitted to net for the others, 
the inconvenience isobvious. ExparteMitchell, 14 F'es. 598. 

Sucha letter of attorney from a creditor abroad must be 
attested by a notary public in the usual form. ^24 Geo, 2. 
c. 57. <• 10. See post. 



15* 6 Geo. 2. c. 30. 1732. 

rupt, at the time of his becoming bankrupt, or any part 
thereof^ between the time of his becoming bankrupt, and 



There is no meeting prescribed by the statutes between 
the last examination ancT the day appointed by the com- 
missioners for the first dividend. If anv creditor after the 
last examination wishes to prove his debt in order to assent 
to or dissent from the certificate, he ma;^ have a meeting 
at his own expence : it is held at Guildhall ; and previous 
notice must be given in the Gazette, that the rest of the 
creditors may atteiKl to examine into the fairness of it. 
This is the general practice. 

It has been the practice of my colleagues and myself to 
permit any other creditor to prove at ilie same time, pro- 
vided that he would pay his share of the expence in 
proportion to their respective debts. 

But if creditors come in and prove debts after the com- 
missioners have signed the certificate, and whilst it is 
waiting for the chancellor's allowance, the chancellor will . 
not send it back to have their debts and signatures taken 
into the computation, but will allow it, unless they can 
shew it has been fraudulent obtained. Exparte Fi/dell, 
1 Jtk. 73. 

And if a creditor applies to the chancellor to be per- 
mitted to prove a debt, in order to oppose th^ certificate, 
the chancellor will not stay the certificate, unless he can 
give a satisfactory account for not apptyitig^ooner. Ex- 
parte A dams, ^ Bro, 4S. 

But he mav be heard ai^ainst the allowance of the cer- 
tificate by shewing fraud, &c. even though his debt is 
under 201. Exparte Jllen, }1 Viiu 134, 

And it is not necessary that he should have proved, for 
though he elects to proceed at law , ^e may lay a ground 
for staying the certificate. Exparte Parquet, 15 Fes. 495^. 

Creditors who have signed the certificate may after- 
wrards oppose the allowance of it ; they may have gained 
knowledge since they signed it, that it was unfairly ob- 
tai ned. iudway v. Bourne^ 2 Jiwrr. 7)6. 

In calculating the number of creditors who must sign 
out of the whole number who have proved, whose debts 
are 20l. or more each, if there is a fraction, one for that 
fraction must sign, as if seventeen have proved, then three 
fifths of seventeen are equal to ten and one fifth, and as 
len would be less than three fifths, though eleven is some- 
thing more, yet eleven must sign, and so of every other 
number not exactly divisible by five. 

Where several creditors lived in one case at Guernsey, 



5 Geo. S. c. 30. 1732. 155 

such bankrupt's discbarge^ as a ccQsiddiatioB, or to the 
intent to persuade him, her, or them, to consent to or 



ai^d in another case in Ireland, Lord Hardwicke severely 
censured the commissioners for having signed the certiii^ 
cate soon after the last examination, and stayed the cer^ 
tificate till these creditors couid have an opportunity of 
proving. ExpuriQ Saumarez, I Atk. 8-1, and ExparU 
Williamson^ \ Jlk. 8% 

In the latter case, the bankrupt was a trader in Ireland, 
and he held that signing the certificate in three months 
was too precipitate. 

And in another case, where there did not appear to be 
any creditors. resident abroad, he declared, though the 
certincate was not signed till near three months after the 
issuing the commission, '^ / disapprove extremely of ^om* 
missianers being 99 precipiiatc in sigNtng certificates*'* Anon. 
1 Atk. 81. 

But if this practice is improper, it would be easy for 
the chancellor to fix some period within which the com- 
missioners should not sign it, or he himself allow it. 

The creditors and the baQWupt are induced to think it 
correct by the immemorial M^m of the advertisement in 
the Gazette, which directs, that at the last meeting on 
the forty-second day, the creditors are to assent to or dis^ 
9cntfrom the allowance of his certificate. 

\V hen thexotnmissioners are not apprized that there 
are any credrebr^ resident abroad, as soon as a suificient 
number of creditors have signed the certificate, after the 
bankrupt has finished his last examination, they also sign 
it ; for there is no limit fixed by the legislature or by the 
chancellor, to which they are directed to postpone it. If 
the learned persons who hold the great 9^ wouM lay 
down to themselves a rule that they would not allow any 
certificate till the expiration of a certain number of weeks 
or montlis after the date of the commission, then the com- 
missioners would ol)Berve a corresponding rule, and not 
annex their seals and signatures till within three weeks of 
that time, 

I'he three weeks the certificate lies in the bankrupt's 
office, after it has been signed by the commissioners before 
it is allowed by tb^ chancellor, is only a reasonable time 
for the creditors to come in to oppose it after public no- 
tice in the Gazette, fixed by the discretion of the chan- 
cellor, and does not depend upon any legislative autho- 
rity* 
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sign any such allowance or ciertificate, shall be wholly 
void, and of no effect; and the monies thereby secured. 



' In February' 171^, Sir Stephen Evance's certificate was 
signed by the commissioners; in March following, he 
died, and the 2d of April 1714, the certificate was con- 
fi^-med by Lord Chancellor Harcourt Bromlty v. Goodere, 
1 Aik. 75. 1743, 

That would give his representatives a right to his al- 
lowance and all his property acquired after the date of the 
certificate, if Lord Hardwicke's decision had been correct. 

In that case Lord Hardwicke held," the operative force 
of it arises from the consent of the creditors ; the reason of 
allowance by the chancellor is to prevent surprize, and is 
but a condition subsequent^ if you make it a condition ; 
and when the certiiicate is confirmed, it has its effect from 
the beginning." It is extraordinary that that great man 
should have fallen into such an error, as it i» contrary to 
the clear words of the statute. 

When a certificate was signed by the creditors and 
commissioners^ and whilst it waited for the allowance of 
the chanct^llor, the bankrupt became entitled to a legacy 
by the death of a testatrix ; the commissioners assigned 
this legacy to the assignees, and then the certificate was 
allowed. 

Lord Mansfield and thecourtof King's Bench were 
clearly of opinion that this legacy passed to the assignees. 
Tudway v. Bourn, 2 Burr. 7i(>. A. JX 1759. This 
case was se^t by Lord Northington to the court of King's 
Bench, no doubt from respect to his predece.'-soT* 

Lord Kenyon also has declai^l, *• as to the certificate 
being signed but not allowed, it operates as nothing. I 
reniember a case wliere a lottery ticket was given to the 
bankrupt by a creditor who had signed his certificate, as a 
mark of his approbation of bis conduct ; but it having 
been drawn a considerable prize before the actual allow- 
ance of the certificate, it was claimed and shared by the 
creditors at large.'* tVebb v. Ward, 7 T. R. 29^. A. D. 
1797. 

All certificates formerly were referred to the judges; 
but the great seal finding this rather inconvenient, have 
of late taken the cognizance of it uport themselves, and 
they must exercise this power in a discreet and equitable 
r4)anner. Lord Hardwicke^ I Aik. 57. 

Davies in his Bankrupt Law gives the opinions of Lord 
Cowper and Lord Talbot when they were at the bar tliat 
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or agreed to be paid shall not be recovered or recoverable; 
and the party sued on such bond, bill, uote, contract^ or 



the chancellor after allowancehad no jurisdiction to recal 
a certificate. Yet he gives a case in which Lord Maccles- 
field ordered a separate certificate to be recalled apd dis- 
allowed. Afion, Davi&i 437. 

But the chancellor could only recal it because it was 
obtained unfairly aud by fraud, which would render it 
void in every court, and it would ailbrd no protection ta 
the bankrupt's person or property. 

The deposition or affirmation of the bankrupt that be 
has obtained the certificate and consent of the creditors 
and without fraud, is not produced before the commis- 
sioners; but when the certificate is signed by them it is 
left with it and the proceedings in the bankrupt office. 

Where ajoint certificate was granted by the commis*- 
sloners, but one. died without having made the usual 
affidavit that it was obtained fairly and without fraud, it 
was allowed as the separate certificate of the survivor. 
Exparte Carrie, 10 Fes. 5U * 

Where there is a joint coimnission, the bankrupts may 
either have ajoint certificate, or each partner may have 
a separate certificate. 

The certificates! must be separate when the joint crcr 
ditors assent to the certificate of one and dissent from the 
certi ficate of another. 

Where there is a joint commission, and separate debts 
are proved, then with respect to the certificate of one part- 
ner,as A.,tliejoint creditors and the separatecreditorsof A. 
are to be numb^^red together, and the joint debts with 
the separate debts of A- must be summed together, and 
three fifths in number and value must sign A.'s cer- 
tificate, and so of any other partner. 

If any person, even without the knowledge and privity 
of the bankrupt, giv/ss money toacreditor to sign thecer- 
tificate, it is void under this section, for it is not obtained 
fairly and without fraud. 

For though this is har<l upon an honest bankrupt, yet 
still it would be. a fraud upon the er^ditors who had 
signed underth^ipflt^euge of so corrupt an example, and 
it would still be. axgreater fraud upon those creditors 
who did not iuteajd. to consent to the bankrupt's discharge. 
HoHajid V. Palmer, \ /^. and t\ 9iy. Robson v, . Caize, 
Doug. 216. 

Lord Eldon has said, that it has been determined at law. 
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agreement, shall and may plead the general iwue, andgive 
this act, and the special matter in evidence ; any thing 
therein contained, or any law, custom, or usage to the 
contrary notwithstanding. (11) 
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that the certificate is good for nothing, if money has l>een 
given to ohtain it, thouprh without the pririty of the bank- 
rupt. Exparte Butt, 10 Fes. 359. 

1^0 where it could be proved that any creditor had been 
induced to sign the certificate by any promise or engage- 
ment to pay money from any person whatever, the certi- 
ficate would no doubt be void, though there have yet been 
no case to that eifect. 

And if a creditor is induced by money or any prormise 
to withdraw a petition to stay the certificate, the certifi- 
cate will be void.' Petitions against a certificate cannot 
now be withdrawn asof course. Exparte Gibson^ Cooke 465. 

Where the bankrupt discovers thalt his certificate is void 
from the improvident officious intorterence of afriend.or 
the malice of an enemy, the chancellor upon his applica- 
tion will order the certificate tobe cancelled, that he may 
have an opportunity cf obtaining another, free from ob- 
jection. Exparte Harrison, *i^d Feb. 1806. 

It shou Id seem that the creditor, who had received 
the money or promise^ might sign, if he repays the money, 
and releases'^ promise. 

(II) Nt)tiJ% can be clearer than the words in general of 
this section. Yet Lord Chancellor Parker held a bond 
given by a bankrupt to a creditor, to pay him the whole of 
ihis debt if he would withdraw a petition to the chancellor 
against the allowance of the certificate^ was not rendered 
void by this statute, but was legal. Lewis \. Chuse, 1 jP. 
fVms. 6W. 

One could hardly suppose that Lord PaHcer had read 
this section with due attention ; far evert/ security given 
to the inttfit to persuade him (a creditor) to consent to any 
9uch certificate shall be void ; but -to withdraw opposition 
from a certificate, is the same as to consent to a certificate; 
and where such a bond was given, and all the circumstances 
were pleaded, the plea was held to be good by the court 
of Common Pleas, tfitmnerv. Brady, 1 Hen. hi. 647. 

As such a bond or security seems to be within the ex- 
press words of the statute, it could not be doubted but 
the defendant might have had the ad vantage of this de- 
fence under the plea of the general issue. 

The statute avoids such security, by any other person 
besides the bankrupt. 
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12. Provided always, and be it enacted by the authority P«"on« «- 
aforesaid. That nothing in this act shall be construed to beoefiisof this 

act. 

Money paid by any one to a creditor to induce him to 
sign tlie certificate, may be recovered back in an' action for 
money had and received, as all money may be recovered 
vi hich is extorted by oppression. A sister had paid money 
to a creditor to sign her brother's certificate ; she was aU 
lowed to recover it back. - - 

Lord Mansfiefd observed,. " if any near relation is in- 
duced to pay the money for the haul rupt, it is taking aa 
unfair advantage* and torturing the compassion of his 
ftimily ; if it is the money of the bankrupt himself, it is 
giving' one creditor his debt to the exclusion of the others, 
and a fraud upon them." Smttk v. Bromleif^ Doug. 696. 

An agreenient with the assignees, or a promise to them, 
to pay them a sura of money for the benefit of all the ere- « 

ditors when the bankrupt obtained his certificate, though 
it was not to the prejudice of any particular individual 
who had proved under the commission, yet was held clear- 
ly void under this sectioii. Joues v. Barlfley^ Doug* 684. 

But where a promise was made by a bankrupt to give 
evidence for the assignees, and to *ive them a release, if 
they would procure his certificate, the court of exchequer 
said, it is a common and bjj^ no meant an improper transaction* 
^elby V. Crea;, 2 Anst. 504. 

If a petition is presented to stay a certifiqjalt on or be- 
fore the last of the twenty-one days it lies ip the office 
for the chancellor's allowance.the certificate is stayed^ and 
the petition is set down to come on in the usual coarse. 

The petition must be served on the bankrupt, that he 
may have an opportunity of answering the allegations iu 
the petition. Cooke^ 463. 

See general orders upon this subject, 22d March, 1796, 
12th April, 1796 ; and 16th November, 1805. 

The statute does not take notice of bonds, bills, &c. 
given to a creditor, in order to induce him to refuse to 
sign the bankrupt's certificate. I'he consideration of 
these must be referred to the general principles of the 
common law, as bonds, bills, and securities given for an 
illegal and immoral purpose. Such an engagement would 
be void, as a turpis coutractusm And if the money were 
paid, it could not be recovered back. The plaintifl' would 
be. a particeps criminis^ who would have no countenance 
or aid in a court of law or equity. The parties engaged 
in such a malicious and iniquitous transaction might un» 
questionably be prosecuted for a conspiracy. 

9 
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extend, orgivcor grant any privilege, benefit, or advantage 
to any bankrupt whatsoever, against whom a comniission 
Irish Stat. 8. 51. of bankrupt, under the great seal of Great Britain, since 
the said fourteenth day of May, which was in the year of 
our Lord one thousand seven hundred and twenty-nine, 
hath issued, or hereafter shall issue, who hath or shall, for 
or upon marriage of any of his or her children, h^ve given, 
advanced, or paid above the value of one hundred pounds, 
unless he or she shall prove, or by his or her books fairly 
. kept, or otherwise upon his or her oath, or being of the 
'*: people cMed quakers, upon solemn affirmation, before the 
ni'djoT part of the commissioners in such commission 
named and authorized, that he or she had at tl^ time 
thereof, over and above the value so given, advanced or 
paid, remaining in goods, wares, debts, ready money, or 
other e^atereal or personal, sufficient to pay and satisfy 
unto each and every person, to whom he or she was any 
wise indebted, their full and entire debts ; or who hath or 
shall have lost in any one day the sum or value of five 
pounds, or in the whole the sum or value of one hundred 
pounds, within the space of twelve months next preceding 
his, her, or their becoming bankrupt, in playing at or with 
cards, dice, tables, tennis, bowls, billiards, shovel-board, 
or in or by cock fighting, horse races, dog matches, or foot 
races, or other pastimes, game or games whatsoever, or 
in or by bearing a share or party in the stakes, wagers, or 
adventures, or in or by betting on the sides or hands of 
such as do or shall play, act, ride, or run, as aforesaid ; or 
that within one year before be or she became bankrupt, 
shall have lost the sum of one hundred pounds, by one or 
more contracts for the purchase, sale, refusal, or delivery 
of any stock of any company or corporation whatsoever, 
or any parts or shares of any government or public funds 
of securities, where every such contract was not to.be 
performed within one week from the time of the making 
such contract, or where the stock Or other thingso bought 
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« 

or sold was not actually transferred or delivered in pursu- 
ance of such contract. (12) 
13. And be it further enacted by the authority afore- ^-^ni^rupt im« 

•^ '' prisoned after 

said, that if any bankrupt, who shall have obtained his ceitificateaU 
or her certificate from the acting commissioners, and such |,e discharged. 
certificate shall have been allowed and confirmed, as by 
this act is directed, shall be taken in execution, or detain- 
ed in prison, on account of any debts due or owing be- 
fore he or she became bankrupt, by reason that judgment Irish stat.g. 49. 
was obtained before such certificate was allowed and con- 
firmed, it shall and may be lawful for any one or more of 



(12) A trader when he was insolvent s^ave his niece one 
thousand pounds upon her marriage, and it was contend- 
ed that in consequence his certificate was void ; but Lord 
Hardwi eke justly said, this was a penal clame^ and it ought 
to be constmedstrictli/y andhe confined to the children of a bank- 
rnpt, and not to extend any further. Exparte Saumarez^ 1 
AtL 84. 

This clause seems to be too severe at present, for every 
respectable trader mu«t be expected to give his son or 
daughter in marriage more than one hundred pounds. 
But if he should be insolvent at the time a« advantageous 
offer is made to his family, he is driven to the painful ne- 
cessity of prohibiting the connection, confessing his in- 
solvency, or of being incapable of having a certificate if 
bankruptcy ensues. 

The court of Common Pleas held that insuring in the 
lottery was not a pdstime or game within the meaning of 
the statute. Lewis y. Pitrcy^ 1 Hen, BL ^9. 

Nor isa loss by keeping a lottery office within the mean- 
ing of it. Exparte Bichardson, ^\H Dec. 1791, Cooke 463 

After a certificate was allowed a crieditor who had not 
proved, petitioned the chancellor for an inspection of the 
bankrupt's books to discover gaming transactions in order 
to vacate his certificate ; Lord Etdon said," I doubt verv 
much, when the certificate has been allowed and has its 
legal eifect, whether a person, no creditor under the com- 
mission, can come in this way for a discovery ; to obtain 
which he may file abill. I do not think you can get rid of 
a certificate that has been obtained in every case in which 
you can stay a certificate." Exparte Mawson^ 6 Ves. 6l4, 
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the judges of the court wherein judgment has been so 
obtained against such bankrupt, on such bankrupt's pro- 
ducing his or her certificate allowed and confirmed, to or- 
der any sheriff or sheriffs, bailiff or officer, gaoler, or 
keeper of any prison, who hath or shall have any such 
bankrupt in his custody by virtue of any such execution, 
todischarge such bankrupt out of custody on such exe- 
cution, without payment of any fee or reward ; and such 
sheriff or sheriffs, bailiff or officer, gaoler, or keeper, is 
and are hereby required to discharge such bankrupt out 
of custody accordingly, and is and are hereby indemnified 
from any action for an escape for his or their so doing. (13) 



(13^) This section is introduced here for the first time. 
It did not exist in the expired acts. The 7th section has 
declared that if the bankrupt surrenders, and in all things 
conforms, he shall have bis allowance and a discharge from 
all his debts due and owing at the time that he did be- 
come bankrupt. And in case any such bankrupt shall 
afterwards be arrested or impleadra for any such debt, be 
shall plead as the statute directs, and his certificate shall 
be evidence of the trading, &c. 

That section provides a remedy only in the case of 
mesne process. 

The word afterwards might have a reference either to 
conform, or to the time that he did become bankrupt • 

But the court of King's Bench have put the latter 
construction upon it, which is the most favourable to the 
bankrupt, viz. that if at any time after the act of bank- 
ruptcy, he shall be sued, and if a commission issues and 
he obtains his certificate in tipae, then he may plead the 
general plea of bankruptcy prescribed by the statute. 
narrisY. James^ 9 Eau, 82. Tower v. Cameron^ Q East, 
413. 

Under these circumstances the bankruptcy may be 
pleaded in bar to the action, and the certificate produced 
in evidence to support the plea. 

Lord Kenyon held, at t!ie sittings 1792, that a certifi- 
cate granted after plea pleaded, but before the trial, would 
not avail at law. Langmeadv, Beard, cited 9 East, 85. 

But if he shall be taken in execution upon a judgment 
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14. And be it further enacted by the authority afore- Judge or jus- 
said. That upon certificate made under the hands and seals !iarr ^sVo'ld! 

__^^ : ] V prehend bank* 

obtained previous to his certificaLte, which he could not 
avail himself of under sect. 7* then he must be discharged 
under this section. 

This discbarges such bankrupt out of <?ustody on such 
txemtion^ and therefore it discharges him both from the 
debt and costs. 

Lord Ellenborough has said, ** we think the intention 
of the legislature, as collected from the act, must be taken 
to be, that the bankrupt should be discharged wholly 
from debt and costs, if he obtained his certificate in time 
to plead it in bar of the action : and tljat as nothing is pro- 
vided to the contrary, that such bar should have the usual 
effect of entitling the defendant, upon its being found for 
him, to his costs. And that if he obtained his certificate 
after judgnlent,. and too late to plead it, that it should 
still be available for his discharge out of execution for 
the debt and costs : so that in neither c^se the defendant 
should be subject to costs; but that if he obtained his 
certificate in timjs %o support his plea, his plea should 
have the common effect of all other pleas in bar which 
are foUnd fOr a defendant." Harris v. James, 9 jEas^82. 

I have cited what Mr. J. Buller has said, that what may 
be proved under the commission, and what the bankrupt is 
discharged from by his certificate are convertible, see p . 1 4 1 , 
andp.170. This proposition, which is generally, but not 
universally true, has led some to think that costs incurred 
after bankruptcy might be proved with the debt which pre- 
viously existed. Lord Eldon is certainly the first chancel- 
lor or judge, who has corrected that very erroneous opinion. 

When a commission is sued out, if a creditor will pro-t 
ceed at law, it can only be done with the object of induc- 
ing the bankrupt to defraud other creditors, or by work- 
ing upon the feelings of his friends to prevail upon some 
of them to ransom his person, if he is thrown into a gaol 
befpre he obtains his certificate. 

All his property taken in execution may and ought to 
be recovered by the assignees. It has been well said in 
the time of Charles the second when no certificate exist- 
ed, " when once a commission is granted it is folly for the 
other creditors to sue for their debts at common law or 
chancery ; for if they should recover yet it will not 
avail them, but they must be liable to the commission, so 
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iptsnotcon- of the commissioners, by such commission anthorized, 
or to be authorized, or the major part of them, that such 



if they had judgment not executed it were vain to sue exe- 
cution." Jlderman Backweirs'case^ 2 CA. Ca. 191. 1687. 
It is doubtful whether these are the words of the chan- 
cellor or of the reporter; but it is immaterial, as it must 
always have been true. 

And it is still greaterfcUy now,since the bankrupt can be 
discharged both from the debt and costs by the certificate. 
When the bankrupt can plead his certificate the plaintiff 
must pay costs. Under this section the bankrupt is dis- 
charged from the costs,and there seems to be.no reason that 
a plaintiff should afterwards resort to the commission to 
endeavour to indemnify himself for his ownjhlly and 
cruelty. 

It seems to be fully settled that the bankrupt who has 
obtained his certificate is not only discharged from the 
original debt but from all the subsequent costs in every 
shape. 

Lord Kenyon has said, in a case when a scire facias 
was brought after a bankruptcy to revive a judgment ob- 
tained before, that " in the present case the scire facias 
was sued out by the plaintiff to enable him to reap the 
fruits of his judgment ; it wa^a step to lead to execution 
for his original demand, and the defendant being discharg- 
ed as to the original judgment we think that 'all the means 
that conduce to that end must be considered as cooisequen- 
tial upon, and included in the- original demand." Fhil" 
lips v. Brown, () T. R. 2S2. 

But Lord Kenyon has not said what the reporter has 
done in the marginal abstract, that these costs could have 
been proved under the commission. 

That becomes quite another question. 

That the bankrupt is discharged from the costs whenhe 
js discharged from the debt, has also been decided in tiie 
Common Pleas. fVillet v. Pringhy 2 N. JR. 190. 

The debt and costs are included in the word execution^ 
from which this section discharges the bankrupt who ob- 
tains his certificate. 

But Lord Eldon has fully shewn in Exparte Hillyll V^' 
-646. where there is adebt proveable before the commis- 
sion, but an action was brought, and verdict obtained 
after the bankruptcy, the costs cannot be proved under 
the commission. 
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commission is issued, and such person or persons prov- 
ed before them to become bankrupt or bankrupts, it shall Irish stat. s. u. 



And in that case Lord Eldon expresses the strongest 
opinion that in no case whatever costs ought to be proved 
unless they are taxed andjudgment is signed before the 
bankruptcy. 

Where there vyras a nonsuit before bankruptcy, and the 
costs were taxed, andjudgment entered up subsequent to 
the bankruptcy, lord KenyOn held," the taxation of costs 
was merely the ascertaining of the amount of the debt, 
bjit the debt existed previous to the bankruptcy. Hurst 
v. Mead, 5 T. R. 365. 

The same was decided in Watts v. Hart, 1 B. & P. 

136. 

Bute. J. Eyre decided so in that case with much re- 
luctance and much reprobation of the principle. 

Lord Eldon thinks there never would have been such 
a decision, if the case of Exparte Todd, before lord Henley 
had not been overlooked. 

In ejectment there was a verdict for the plaintiff and 
nominal damages ; afterwards in the vacation, the defend- 
dant became bankrupt, and in the term following the 
plaintiff signed a final judgment, and had costs de incre- 
men/o then taxed and allowed him; Lord Henley held, 
these costs did not become a debt till the judgment, and 
were connected therewith, and that the plaintiff could 
not be permitted to prove the same as a debt under the 
commission. Exparte Todd, 3 IVils. 270. 

The contrary was held by the Common Pleas m ^j/Ze^ 
V. Harford, BL Rep. 1317, but without any reference to 

the former case. . <ni_ i. 

Where there was an order for costs m C hancery, be- 
fore the bankruptcy, but the taxation was subsequent. 
Lord Thurlow held, there was no debt till the taxation, 
and that they could not be proved under the commission, 
Exparte Sneaps, Coote, 193. ^ tr- » 

This has lately been confirmed m the court of Kmg s 
Bench. ^Kiwg v. I>aw«, 9 £a5^ 318. 

Lord Hardwicke and Lord Thurlow have both decided 
that costs and expences incurred by protesting bills of 
exchange, before the bankruptcy, may be proved under 
the commission, but not those which arise afterwards. 
Anon. 1 Jtk. 140. Exparte Moore.'H Dro. 597. 

Where au action was brought against a trader for a 
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and may he lawful to and for all or any of the justices of 
his Majesty's courts of King's Bench, or Common Pleas, 



slander, and a verdict was obtained before his bank- 
ruptcy, but judgment was signed afterwards, Mr. Justice 
Willes hfeld that the amount of the damages and costs, for 
which the judgment was entered, might be proved under 
the commission ; and he said, *' there is no distinction be- 
Hceen a tort and a contract^ where a judgmerd fo/hws the 
verdict. Longford v. Ellis, E, 25 Geo, 3. cited 1 Hen. BL 

Lord Eldon in Exparte f/iY/, expresses a strong disappro- 
bation of this decision. It was the decision bf the court of 
King's Bench, though Mr. J. Willes is only mentioned. 

But it rests only upon his assertion,unsupported by any 
reference to authority or to any reason or principle of law. 
No action can be maintained upon a verdict, it may be 
set aside by a new trial, or by arrest of judgment. 

There was therefore no proveable debt at thie time of 
the bankruptcy. 

When the verdict is for a previous debt, as for goods 
sold and delivered upon a quantum valebant, or for work 
and labour upon a quantum meruit, the verdict may be 
admitted as the measure of the previous debt, and in 
those instances it may be adopted, and save the commis- 
sioners the trouble of exercising the functions of a jury. 

But if there was a verdict upon a promissory note, in 
which it is the practice to take a verdict for interest till 
thje fourth day ofthe ensuing term, if the commission were 
sued out before' that time, I should think the commissi- 
oners ought not to adopt the verdict, but ought to calcu- 
late the interest only to the date of the commission, 
according to the case of Lowndes v. Collins,cited p.lA ante. 
Where a judgment is entered up after the date ofthe 
commission, upon a verdict obtained in an action of tro- 
ver or for a tort, it is not probable that it ever will be held 
again, that the judgment can be proved under the commis- 
sion, or that the bankrupt is discharged by his certificate. 
These observations were printed before the writer was 
apprized that Lord Eldon had superseded a commission, 
where the petitioning creditor's debt was a verdict for 
damages in an action for a breach Of promise of mar- 
riage, but the judgment was signed after the date of the 
commission. He offered a case. Exparte Charles, 16 
Ves. 25& 
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or Barons of the courts of Exchequer, and to and for all 
and every the justices of the peace within that part of the 



I have gone thus fully into this important subject, in 
Offer to prove tbatthe commissioners in no instance ought 
to admit the proof of costs, of which there has not been a 
taxation before the bankruptcy ; for, though there are 
contradictory cases, yet Lord Rldon has shewn that they 
have been decided with an ignorance of or inattention 
to, the original case by Lord Henley, and have been 
founded upon the very fallacious opinion, that because 
the statute has discharged the bankrupt from the pay* 
ment of costs to a cruel creditor, he must necessarily 
have been permitted to prove them under his estate. 

To this it may still be farther added, that it would be 
contrary to all equity that that man who has been endea- 
vouring to get an unfair advantage over the other credi- 
tors, should be permitted to call upon them to contribute 
to his failure by admitting the proof of his costs under 
the commission. 

Where a writ of ^ri/flcitf 5 was executed against the 
goods of the bankrupt, after it was signed by four fifths in 
number and value of the <rreditors, but before it was allow- 
ed by the chancellor, upon a motion to set aside the writ 
of execution and restore the money levied to the de- 
fendant, the court saidthat it would be directly contrary 
to the very words of the statute to extend it to an exe- 
cution against the goods of the bankrupt, and he could 
obtain no relief. Cullenv. Meyrick, 1 i\ /{. 361. 

The court must have referred to the words of this sec- 
tion. By being contrary to the very words of the statute 
Mr. J. Willes, who delivered the judgment of the court, 
must have meant that tile reryttorcb of the statute were 
confined to an execution against the person of the bank- 
rupt 

It is remarkable that an execution against the goods of 
the bankrupt is in this statute nowhere mentioned ; and I 
presume for this reason that till the bankrupt obtains his 
certificate all his personal property is the property of his 
assignees; and it cannot, Iconceive,admitof any doubt but 
that the assignees might have recovered that property 
against the sherifi' just as they recover when the execu- 
tion takes place between the act of bankruptcy and the 
conuDiasion ; and those^ who dissented from the allowance 
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kingdom of Great Britain calledi England, the dominion 
of IVales, and town of Berwick upon Tweedy and they are 



of the commission would have a just ground to petition 
the chancellor to order the assignees to commence such 
a suit, or remove them from misconduct. 

It should seem too that in every case where the certifi- 
cate is declared void, the creditor suing ought to have no 
benefit from his action, for the property acquired by the 
bankrupt passes to th^ assignees. And all that he acquires 
till the day of the allowance of the certificate may be 
taken possession of by them. 

It would therefore be veiy shameful conduct in them to 
permit any one creditor to runaway with that property, 
which ought to be divided amongst all the creditors, who 
have proved under the commission. 

Even that property which the bankrupt is possessed of 
as his own at the time of the allowance of the certificate, 
may be taken possession of by the assignees, for though 
the certificate discharges his debts, and gives the bankrupt 
a power to acquire property for himself from that time, 
yet it does not reassign or release to him what the assign- 
ment had vested in the assignees. 

If the bankrupt has real property at the time of ob- 
taining his certificate, which the commissioners had not 
previously conveyed to the assignees, this certificate 
does not take away the power of the commissioners over 
it, and vest it indefeasibly in the bankrupt, but it should 
seem that the commissioners may convey it to the as- 
signees in the usual manner at any time afterwards. 

No case decided in the courts of law orxhancery has 
gone this length, but the principles of law will not I think 
permit us to stop short of these conclusions. 
. It IS very remarkable that the writer of these observa- 
tions was called upon the day after he had made them, for 
the first time, after twenty years experience, to convey to 
the assignees a real estate, which the bankrupt was seized 
of when he obtained his certificate. 

His colleagues and himself did not hesitate to execute 
the bargain and sale. 

The statute does not point out any remedy for the 
bankrupt, when his goods are taken in execution, after he 
has obtained his certificate for a debt previous to the 
bankruptcy. The statute discharges the debt, and the 
legislature must have supposed tliat the court by their 
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hereby impowered and requited, upon application to them 
for that purpose made^ to grant his or their warrant or 

ordinary proceedings could protect him from an execution, 
the foundation of which was r^emoved. 

In 1741 the court said," we are not required by the 
statute to proceed in a summary way, as to the goods of 
a bankrupt, though as to his person we are. If the de-^ 
fendant did not obtain his certificate in time, sb as to 
plead it, he may bring an audita querela'^ Calcraft v. 
Swann, Barnes^ 204. 

But the proceeding of aiirlita quereld is become obsolete 
and probably will never be revived. 

In 1743, the court" held that the goods may be taken: 
there is no clause in the statute which extends to the goods. 
Ashdown V, Fisher^ Barnes^ 206." 

But upon an application to the court of common pleas 
in 1799, to have a writ oi fieri facias and the goods and 
money leviied, because the defendant had obtained his cer- 
tificate before the execution of the writ ; 

Ch. J. Eyre said, '* by re&ising this application we shall 
drive the defendant to his audita querela^ and I take it to 
be the modern practice, to interpose in a summary way 
in all cases where tlie party would be entitled to relief on 
an auditA querelA'' Lister v. Mundell^ 1 B. and P. 427- 

The validity of the certificate being disputed, the court 
directed an issue to try whether it would be good under 
the plea of bankruptcy. 

But if the certificate was void, would not in this case 
the plaintift^'s action be unavailing, and ought not the as- 
signees to* interfere for the creditors at large ? 

The bankrupt statutes have made no distinction between 
joint and separate debts, except that by the 10 Ann. c. 
15, s. 3, the certificate of a bankrupt shall not discharge 
his partner. Seeaw^e. 

But it has long been established, that a certificate under 
a separate commission discharges the bankrupt from his 
joint debts, and a certificate under a joint commission dis- 
charges him from his separate debts. Horsey scase^S P. 
Wms. 23. Howard v. Pooh, Dav. 431. Ifickes v. Strahan, 

2 Stn 1167. 

Joint creditors cannot prove under a separate commis- 
sion for the purpose of receiving a dividend ; except only 
when they are petitioning creditors ; or in the cases men- 
tioned under sect. 33. ; but it is the constant practice for 
them to petition the chancellor to be allowed to prove, fojr 
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warrants under his or their hands and seals^ for the tak- 
ing and apprehending such person or persons, and him. 



the purpose of assenting to or dissenting from the certifi- 
cate. As this petition is never refused, there seems to be 
something extraordinary in not permitting the commis- 
sioners to do it in the first instance. 

One general order would have the effect of ten thousand 
special orders, and without any probability of inconve- 
nience. 

Under a joint commission a separate creditor proves 
of course, but he has ho dividend unless there is separate 
property, or there is a surplus of the joint, yet he has an 
interest in the discharge of the Ijankrupt, and assents to or 
dissents from hjs certificate. See order, 8th March 1794. 

Lord Hardwicke has said, " that the privilege of credi- 
tors to come in, and bankrupts to be discharged from 
debts is co-extensive and commensurate, and very equit- 
able." Exparte Groom^ 1 Atk. 115. 

But we have seen that this is not true of costs whfch 
accrue after bankruptcy. 

So also it is not true of defets due to the crown, for 
the bankrupt's certificate is no discharge of them. The 
king is not bound by the bankrupt statutes, not being 
named. Rex v. Pixhy^ Bunb. 202. . Jnon. 1 Atk. 252. 

But he may take advantage of them, and it is now 
the common practice for the officers of the crown to 
prove debts due to the king under the c6mmission. 

See this subject more fully considered under uct. 30, 
post. 

If one partner becomes a bankrupt, and the other pays 
the partnership debts with his own money, the bankrupt 
is liable to pay his proportion afterwards, notwithstanding 
his certificate ; for this was not a debt, which could be 
proved under his commission. Wright v.fiunter, 1 East. 20. 

If a Irian manies a woman indebted, and becomes bank- 
rupt and obtains his certificate, he is discharged from his 
wife's debts, dum sola, because they might have been 
proved under his commission. Miles v. fVilliams, 1 P. 
fVms, 249. 
» He is discharged by his certificate from an attachment 

for not paying money according to an award made be- 
fore the bankruptcy. The court said this was a demand 
for which debt would lie. Baker* s Case, 2 Str. 1152. 
y But the certificate is no discharge in an action of tres- 

pass for mesne profits ; for the damages there are uncer- 



5 Geo. 2. c, 30. 1732. 171 

her, or them to commit to the common gaol of the coun- ' 
ty, where be^ she, or they shall be so apprehended and 



tain, and could not be proved under the commission. 
Goodtitle V. Norths Doug. 562. 

But if the action had been for use and occupation, as the 
amountof that might have been proved under the com- 
mission, though to be settled by the commissioners, as the 
value of goods sold at no specific price, the certificate 
would have been a discharge. 

Where the owner of an article may bring trover for it, 
if he who is possessed of it converts it into money, the 
owner may aiSrm that act, and consider him his agent, 
and may wave the tort, and bring assumpsit at his election. 
If trover is brought th.e cjertificate is no bar, if assumpsit 
is brought the certificate is a discharge. 

As where Johnson had deposited withSpiiler for his ac- 
commodation an ordnance debenture, who pledged it fora 
sum of .money, and became bankrupt, and obtained his cer- 
tificate* Johnson redeemed the debenture, and brought an 
action of assumpsit against Spiller, for the sum he paid 
and Spiller received ; it was held his certificate was a 
discharge. Johnson v. Spiller^ Doug. 167. 

But where the plaintiff was the owner of a bill of ex- 
change^ and intrusted it to the care of the defendant, in 
order that when it became payable he should obtain pay- 
ment, and in violation of his trust, be discounted the bill 
and applied the money to his own use, the owner brought 
an action of trover, and the defendant pleaded bankruptcy. 
Lord Kenyon and the court held clearly that the 
certificate was no discharge. ' Parker v. tiorton, 6 T. R. 
693. 

To this section belongs the consideration of the liability 
to perform a promise or engagemeiit to pay a debt, 
which had been discharged by the bankrupts certificate. 
If the engagement is made by a bond or sealed instru- 
ment, the bankrupt would clearly make himself liable, as 
no consideration is necessary. 

But the pre-existing debt, though discharged by the 
certificate has been held a good legal consideration for a 
simple contract written or parol. 

Lord Mansfiekl has said," a bankrupt may undoubtedly 
contract new debts ; therefore, if there is an objection to 
his reviving an old debt by a new promise, it must be 
founded upon the ground of its being nudum pactum. 

8 
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taken, there to remain until he, she, or tliey be removed 
by order of the said commissioners, or the major part of 



As to that all the debts of a bankrupt are due in con- 
science, notwithstanding he has obtained his (iertificate : 
and there is no honest man who does not discharge them, 
if he afterwards has it in his power to do so. Though all 
legal remedy may be gone, the debts are clearly not ex- 
tinguished in conscience." Trueman v. Fentofi, Ctmp, 
544. 

That was not a case, where the promise was made after 
the certificate was obtained. 

In that case the bankrupt was indebted upon two pro- 
missory notes for sixty-three founds each ; after the com- 
mission, and before his certificate, these two notes were 
taken up and cancelled, and one was given for sixty-seven 
pounds. The plaintifl' proved nothing under the commis- 
sion. It was held he might recover upon the note for 
sixty-seven pounds. 

In another case where the defendant was in execution 
after a commission had issued against him. Soon after, 
in order to regain his liberty, he gave the plaintiff a bond 
and warrant of attorney to confess judgment forthe whole 
debt. 

The bankrupt obtained his certificate, and the bond and 
wan-ant of attorney having been iput in force ; upon a 
motion to be discharged, as the debt might have been 
proved under the commission: 

" Per Curiam. This certainly is to be considered in the 
light of anew debt arising upon anew consideration, be- 
cause the bond and warrant of attorney were given in 
order to procure the defendant's liberty. The old debt 
was thereby extinguished. That point was determined 
in the case of Vigers and Aldrich, and in Jacques and 
Withy in the Term Reports. This is the same as if a new 
promise had been given for the same debt, upon the same 
consideration, even after a certificate obtained; which 
would operate as a new debt because the old debt still 
remained in equity." jBiVcA v. Sharland^ 1 jT. 1?. 715. 

The word egu^Vy here means moral abstract justice, not 
equity as administered in courts of equity. 

Lord Mansfield thought that payment of interest upon 
a bond by k bankrupt after his certificate, amounted ^o a 
fresh promise to pay. Alsop v. Brown, Doug, 282. 

If the bankrupt at\erhis certificate promises to pay when 
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them, by wanant under their hands and seals; and the^*?^ersto give 

1 X 1. ^ J 1 notice to coin- 

gaoler or keeper, to whose custody such person or persons missionen. 



he is able, the plaintiiF must prove his ability, though 
Lord Loughborough unaccountably was of a different 
opinion. Besfordvi Saunders , 2 Hen. BL 116. 

If a bankrupt is arrested upon a fresh promise the 
court will discharge him upon common bail. Bailey v, 
Dillon, 2 Burr. 736. 

Lord Kenyon held at nisiprius, where the defendant 
pleads generally his bankruptcy, that the plaintiff might 
give the promise subsequent to the certificate in evidence^ 
Williams v. Dyde^ Peake 68 . 

That general plea puts the validity of the certificate in 
every instance in issue ; but this seems rather hard upon 
a bankrupt, as it may be entirely a surprize upon him, 
atid he may have no opportunity to answer or repel the 
evidence. 

And if the original contract was only obligatory in 
,writing, there seems to be some inconsistency that it 
should be revived by parol. 

An important question arises upon these debts dis- 
charged by the certificate, and voluntarily revived by a 
fresh promise of the bankrupt, and which I do not find 
has yet been decided, viz. whether under a second com* 
, mission, they shall be proved and have a dividend with 
the new creditors for a valuable consideration. 

Lord Hardwicke has said, " if a bankrupt applies to an 
old creditor, after a discbarge by certificate to lend him a 
new sum of money to carry on his trade, or to become a 
security for any office ; I am inclined to think that this 
ought to be a good consideration for his giving bond for 
the remainder of the old debt, and that he ought to be 
admitted a creditor for tMe whole debt under the second 
commission; but I will not be bound down by this 
opinion, though; as I am at present advised, I think it. 
would be so." Exparte Burton^ 1 Atk. 255. 

In such a case as a commissioner I should think myself 
bound by the 21 Jac. 1. c. 19. s. 9. that most important 
but much neglected and injured section, to admit the 
bond only for the value the bankrupt had received since 
he began to contract fresh debts. That great pillar of 
the bankrupt fabric intended that no specialty, judgment, 
&c. should be admitted for more than a rateable part of 
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shall be committed, is hereby required to take and receive 
such person or persons into his custody, and forthwith 



the just debt without respect to the greater mm contained 
in it ; and that those creditors, who might have a good 
consideration against the^ bankrupt himself, should 
only have a share of the remainder of the bankrupt's , 
property with the other creditors, in proportion to the 
real and substantial effects which they had respectively 
contributed to it. 

It would be in the highest degree honest and conscien- 
tious for the bankrupt to pay his former creditors from his 
own acquired property ; but it would be quite the reverse 
to rob thevsecond class of credicors to pay the first, who 
probably would be his near relations or particular friends. 

If the first class in this case divide with the second the 
bankrupt is generous only with another's property, and- 
it is a species of generosity quite irreconcileable with 
justice. 

Lord Redesdale decided in the court of chancery in 
Irejand that '' the proper order to make in case of a volun- 
tary bond is not to expunge it, but that it shall not be set 
up against the creditor ; but if there be a surplus after 
payment of all joint and separate debts, the party shall be 
allowed to come in," Assignees of Gardner v. Skinner, 3 
Sch. and Lef. 228. 

No one entertains a higher opinion of the learning and 
judgment of the late chancellor of Ireland, than myself. 

I read that proposition with approbation, and have 
cited it in p. 14 ante. But upon further consideration, 
I think it is subject to the following objections. 

If the chancellor thinks it right not to expunge, it is 
not wrong for the commissioners to admit, subject to 
Lord Redesdale's restriction, that no dividend shall be 
paid upon it. But if the proof of it is admitted upon the^ 
proceedings, for its nominal amount, then the creditor of 
such a voluntary bond must be admitted to vote in the 
choice of assignees, must assent or to dissent from the cer- 
tificate, and must have all the other rights of a creditor. 

1 should therefore submit, that there is more propriety 
and convenience in a strict adherence to 21 Jac. 1. c. 19, 
s. 9, and that if a bond, judgment, &c is entirely gratui- 
tous, and given where there was no existing debt, no 
proof shall be allowed; and it is better for the creditor sub- 
stantially, as it probably would be held that the bankrupt 
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to give notice to one or more of the »aid commissioners iu 
the said commission named of such person or persons be* 
ing in his or their custody ; to the intent the said com- 
missioners may send their warrant to such ga^oler or keep- 
er (which they are hereby impowered and required forth- 
with to send; for the delivering such bankrupt or bank- 
rupts to the person or persons named in such warrant, 
who shall be thereby authorized to convey and bring sut'h 
person or persons to the said commissioners in order to 
such examination and discovery, as aforesaid ; and the 
said commissioners are hereby likewise authorized and 
impowered, by such their warrant, or any other warrant, 
to take and seize any the goods, wares, merchandizes, and 



was not discharged from the obligation of such a bond by 
his certificate. 

Sir William Grant, master of the rolls, ha$ held 
that ^' a bond given for the arrears of a voluntary bond is 
not to be considered voluntary and gratuitous, like the 
original bond, which is void against creditors both in the 
case of death and bankruptcy. But if a bond is given 
for the arrears, it is a bond for a valuable consideration 
Gilham v. Locke, 9 Fes. 61% 

To the same effect is Stiles v. JUorney^general, 2 Atk. 

Lord Hardwicke's reason is that an action may be 
brought for the arrears, therefore the second bond is 
founded on y^ valuable consideration. 

A man, who had a wife living, married another woman, 
and to make the latter a compensation, gave her a bond 
to pay her an annuity ; his Honour said that though it 
wasgiven from the strongest moral obligation, yet it was 
not K>r a valuable consideration, and was void against 
creditors and in bankruptcy ; but that another bond or 
agreement to pay the arrears was for a valuable conside* 
ration, and might be proved under the commission. 

Gilham v. Locke, 9 Fa. 012. 
A bond or note given for seduction, as the pramium pu-^ 

doris, cannot be proved, but if given to compromise an ac* 

tion for seduction it may be proved. Exparte. fVurd, li 

yes. 290. Exparte Mumford^ Ibid, it89* 
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effects of such bankrupt or bankrupts (the necessary wear- 
ing apparel of such bankrupt, or of his wife, or children, 
only excepted) and any of his, her, or their books, papers, 
or writings, which shall be then in the custody or pos- 
session of such bankrupt or bankrupts, or of any other 
person or persons, in anj^ prison or prisons whatsoever ; 
any custom or u$age to the contrary in any wise notwith- 
standing. (14) 

15. Provided always, and be it enacted by the autho- 
rity aforesaid, that if any such person or persons, so appre- 
hended and taken, shall within the time or times allowed 
by this act for that purpose, submit to be examined, and 



(14) AVhen the commissioners are informed that the 
bankrupt is embezzling his property, or is preparing to 
leave the kingdom, or if he does not surrender himself at 
the third meeting, or at the enlarged or adjourned time, 
or whenever they think there is a fit occasion till he 
passes his iinal examination, they may make this certifi- 
cate. 

The statute says in order to httch examination and discO" 
very as aforesaid, which seems to limit the time within 
which the commissioners are to exercise this power. 

In the case of Exparte Lingood, 1 Atk. 240. Lord 
Hardwicke seems to take it for granted that the commis- 
sioners must first summon the bankrupt to attend, and 
then certify to the judg^ that he was summoned and 
refused to attend, and he never once takes notice of the 
certificate described by the act. The statute requires no 
such previous summons. And it is now never done in 
practice as preparatory to the warrant. But upon any 
representation made to the commissioners upon oath, or 
otherwise as they shall, think proper, the commissioners 
make this certificate according to this section, and a 
warrant is obtained now generally from the chief justice 
ofthe King's Bench, 

Every judge or Justice of the peace is bound to grant 
this warrant upon application, but the warrant frbm one. 
of the judges of the King's Bench is preferable, because 
that may be executed immediately in every county in 
England. A warrapt from a justice of peace must be 
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) n all things conform, as if he, she, or they had surrendered^ 
as by this act such bahkrupt or bankrupts is or are re* 
quired, that then such person, so submitting and conform- 
ing, shall have and receive the benefit of this act, to ail in- 
tents and purposes, as if he, sbd, or they, had voluntarily 
come in and surrendered himself, herself, or themselves; 
any thing herein contained to the contrary thereof in any 
wise notwithstanding. (15) 

16. And be it further enacted by the authority aforesaid, (^^yaiB^la^ioiieM 
That it shall and may be lawful to and for the said commis- J?"^JJIJi^ 
sioners, or the major part of them, to examine as well by toacfcinyhig 
word of mouth, as on interrogatories in writing, all and 
every person and persons, against whom any commission 
of bankrupt is or shall be awarded, touching all matters 
relating to the trade, dealings, estate, and effects of all and 
every such bankrupt and bankrupts, and also to examine^ 
in the manner aforesaid, all and every other person duly 
summoned before, or present at, any meeting of the said 
commissioners, or the major part of them, touching all 



executed in his own county only, but his warrant, I con^* 
ceive, might be indorsed by ajusticeofany other county, 
in which it was to be executed, according to the 24 Geo. 
2. c. 55. 

Or where the bankrupt was likely to be followed into 
different counties, the commissioners might execute their 
certificate three or four times over, so that a fresh war- 
rant might be obtained in any county where it was 
wanted. 

The form of the warrant is given in Barnes Justice, title 
Bankrupt. 

After the warrant is obtained, it is not uncommon to 
advertize the bankrupt, and offer a reward for his appre* 
hension. 

(15) If the bankrupt is brought in by such a warrant 
within the forty-two days, or the enlarged or adjourned 
time, and he afterwards conforms, he may obtain bis 
certificate. 

Butifheisbroughtinafter that timci the commissioners 
cannot certify that he has conformed. 
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matters relating to the person, trade, dealings, estate, and 

effects of all and every such bankrupt and bankrupts, and 

any act or acts of bankruptcy committed by him, her, or 

them, and also to take down pr reduce into writing the 

answers of verbal examinations of every such bankrupt, or 

other person, had or taken before them as aforesaid ; which 

examination, so taken down or reduced irjto writing, the 

party examined shall apd is hereby required to sign and 

Persons not an- subscribe: and in case any siich bankrupt or bankrupts, 

rogatories of" ^^ pther pcrson or persons, shall refuse to answer, or shall 

tonimissioners not fully answer to the satisfaction of the commissioners, 

to be comnut- '' 

. ted. or the major part of them, all lawful questions put to him, 

her, or them, by the said commissioners, or the major 
piart of them, as well by word of mouth, as by interroga- 
tories in writing, or shall refuse to sign and subscribe bis, 
her, or their examination so taken down or reduced into 
writing as aforesaid (riot having a reasonable objeptron 
either to the wording thereof, or otherwise, to be allowed 
by the said commissioners) itshall and may be lawful toand 
for the said commissioners, or the major part of them, by 
warrant under their hands and seals, to commit him, her, 
' or them to such prison, as the said commissioners, or the 

major part of them, shall think fit, there to remain without 
bail or mainprize, until such time assuch person orpersons 
shall submit him, her, or themselves to the said commis- 
sioners, and full answer make to the satisfaction of the 
said commissioners to all such questions, as shall be put 
to him^ her, or them, as aforesaid, and sign and subscribe 
such examination as aforesaid, according to the true intent 
and meaning of this act. (16) 
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(16) The 4 and. 5 Ann, c. 17. s. 3. and the 5 Geo. 1. 
e. 24. $. 6, provided clearly that witnesses might be 
brought before the commissioners by their warrant to 
prove any act of bankruptcy of the bankrupt. 

This section is intended to correspond with the 5 Geo. 
1. C.24. 5. 6. each following the two sections respecting the 
apprehension of the bankrupt. 3 



5Geo.2.c.30. 1732, 179 

17. Provided always. That in case any person orpefsons Ooestion* to b« 

' ' tpeeified in th* 

fiut this introduces the examination of the bankrupt; *«iTiDt, 
and any other person may be examined, touching all mat-- 
ters relating to the person^ trade^ dealings^ estate, and effects^ 
of every bankrupty besides the act of bankruptcy to which 
ttae former act is confined. 

When the witness is present, the commissioners may 
compel him to answer to all these matters undef the pe* 
nalty of commitment. 

But the important question is, whether the legislature 
intended by this section to give the commissioners the 
same power of compelling the attendance of the .witnesses, 
which they had by the expired statutes. 

It appears aiiy person present at any meeting, though 
not duly summoned, may be compelled to answer alllaw« 
ful questions put to him. 

And the commissioners shall examine every other per* 
%oxi duly summoned before any meeting of the commissioners, 
touching all matters^ S^c. and in case such person shall refnsg 
to answer all lawful questions put to him, it shall be lawful 
for the commissioners to commit him. 

The question then becomes reduced to this, whethfer the 
words shall refuse to answer, include within them, shall re- 
fuse to come to answer. If they did not, the words duly 
summoned would have been superfluous, for every person 
present may be compelled to answer. And if it depends 
upon his pleasure whether he will be present or not, it 
would be in a great degree useless to duly summon him, 
and quite sofo introduce the words into the statute. I 
should therefore be inclined to think that the legislature 
intended here to give the commissioners the same power 
over witnesses which they clearly had by the expired 
statutes, but that the person who composed this statute 
has unfortunately rendered it obscure by the affectatiou 
of too great brevity. 

It is very remarkable that this section has never been 
referred to by the counsel or the court, in the different 
applications to the chancellor to compel the attendance of 
witnesses to support the commission. 

This section gives the commissioners power to exa- 
mine, but the words, upon oath^ are here omitted; but as all 
former examinations are upon oath, surely it would be 
presumed that the commissioners hadthe power to com- 
mit, if the party refused to be sworn, and that he would 
be guilty of perjury if he swore falsely., 

n2 
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shall be committed by the said commissioners for refusing 



Wherea witness, summoned before the commissioners 
at the opening of the commission, in order to prove the 
trading and act of bankruptcy, refused to attend; uponjan 
application to the chancellor. Lord Eldon ordered him to 
attend, upon a threat of commitment for contempt if he 
refused; stating that he had that jurisdiction as a neces- 
sary consequence of his power to issue the commission; 
•which would be, nugatory if such a power was not inci- 
<lentto it. And he observed, it will turn out, I believe, 
that the great seal has ekercised authority analogous to 
this, and if so I will not give up tlie authority, ilxparte 
Luiidf 6 Ves. 781. Exparte Higgins, 1 1 l^es. 8. 

But the deficiency of jurisdictiQn in all the courts to 
compel the attendance of witnesses is very striking. The 
chancellor can compel no one (except the parties) to 
make an affidavit in any petition in bankruptcy before 
himself, however important the evidence might be. The 
court of King's Bench have no power upon a motion, in 
either a civil or criminal subject, to compel aw^ituessto 
make an affidavit of what he knows, though the commu- 
nication may be of the most serious concern to the inter- 
ests of justice. 

The only instance, in wliich the courts of law compel a 
person to make dn affidavit, is that of a subscribing wit- 
ness. 

The court of King's Bench, upon such an occasion, ob- 
served, that every uitness does by his signing undertake to 
prove it when required* Clark v. Elwick, 1 Str. 1. 

I once knew some most respectable magistrates bring 
a pauper before them by their warrant, to support an or- 
der of removal ; he brought an action against them, and 
upon the best counsel they could obtain they were glad 
to tender him sufficient amends. These considerations 
have induced me to doubt whether a power is vested any 
where to compel the attendance of witnesses in bankrupt- 
cy, except as far as it is given by the legislature in this 
and the preceding statutes. 

And that doubt strengthens my opinion, that it was the 
intention of the legislature that the commissioners should 
have the 'power of committing the party duly summoned, 
who refused to come to answer. But as I have no inclina- 
tion to back my opinion by a law suit, as a commissioner, 
I shall always advise the petitioning crditor to get aa 



r _f- 



5 Geo. 2. c. 30. 1732. 181 

to answer, ornotfuUy answering any question or questions 



order from the great seal to bring a witness, who refuses 
to ohey the summons of the commissioners. 

All persons, who are known or suspected to detain the 
bankrupt's effects, or tobe indebted to him, may be brought 
before the commissioners by their warrant, by 1 Jac.c. 15. 
s. 10. See ante p. 30. 

To prove the act of bankruptcy and the tradinjr, which 
are only material at the first meeting, or the opening of 
the commission, the parties must be summoned and'exa- 
mined under this section ; though it mentions also 
dealings^ estate and efects; yet with respect to them,' in 
almost every instance, the witness may be compelled to 
answer under the statute 1 Jac. which gives the com- 
missioners powers sufficiently large. 

These examinations are called private meetins^s, which 
are very frequent, and of great importance. The object 
in general is to compel a discovery by a confession of 
the party, which in every court will be evidence against 
himself. The jurisdiction of the commissioners in this 
instance is much more extensive than that which the 
court of chancery possesses. 

The reason is obvious. The commissioners have their 
authority from the legislature, and it is given to them 
alone. ,The court of chancery must acl according to the 
ancient universal principles of the court. 

"The plaintifTs bill is to have the defendant's answer in 
chancery, where he pleaded, that he had no goods of 
Portman*s, but such as he really paid for before the com- 
mission issued against Portman, and that he had no notice 
of any act or thing by Portman, whereby he was a bank- 
rupt, but truly paid for what he bought.** 

Lord chancellor ruled the plea good,say ing, it is an infal- 
lible rule that a purchaser for valuable consideration, 
«hall never without notice discover any thing to hurt 
himself. Perrot v. Ballard, 1681. 1 Ck. Ca. 72. 

This must have been before Lord Nottingham. And 
in the same book it is also as clearly reported that Lord 
Keeper Nortli held the same plea good, jinoui/mcrus, 2 Ck. 
Ca. 136, 156. 

The assignees could therefore have no relief in equity. 

But itisthe duty of thecommissionersat a private meet* 
ingto compel the purchaser instantly to declare theprecise 
day when he bought them ; and if that day was subsequent 
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put to him, her, or th^m, by the said commissioners by 



to the act of bankruptcy, then the assignees upon thatevi- 
cjence may recover the goods or their value in a court of 
law, unless he is protected by the 46 Geo. 3. c. 135. s. 1. 

The commissioners cannot compel the witnesses to con'» 
fess themselves guilty of crimes ; but it should seem they 
may compel them to confess every circumstance respecting 
the bankrupt's property, which would enablethe assignees 
to recover it. 

Lord Erskine has said, the commissioners, of their own 
authority, may, examine parties, and make them confess 
the infirmity of their title ; and why may not the lord 
chancellor, administering the bankrupt laws, especially 
where the party comes in as this party does, by the effect 
of the agreement I have stated, consenting to make the 
disclosure; s^nd not pleading a purchase for valuable 
consideration without noticCt Exparte Herbert^ 13 Feu 

189. 

But when the party does not consent to a discovery, and 
pleads a purchase for valuable consideration without 
notice, a court of equity cannot compel him to make that 
discovery, but it is peculiarly the duty and the jurisdiction 
of the commissioBfers for the benefit of the creditors to do 
it The reason for the difference, I hope I have correctly 
stated. 

By 21 Jtfc c. 19. 8, 9. the commissioners may examine 
any person for the finding out the truth and certainty of 
the several debts due to su^h creditor as shall seek relief. 
By virtueofthatsection the commissioners admit the depo-^ 
sition of the creditor himself, but they examine him as far 
.they think necessary, viv&vQce; and if there is any doubt, 
they examine the bankrupt also, or any other person. 

In the case of a corporation like the bank, they admit 
the proof to be made by a clerk or accountant. 

Where a creditor is insane, or in such a situation as not 
to be able to appear, or to transmit a deposition, the cora- 
inissioners may admit the proof upon the evidence of any 
clerk or otlier person, who can satisfy the commissioners 
of the existence of the debt, especially if it is admitted by 
the bankrupt upon his oath. 

Until Bullock's case it was the general practice, at the 
ppening of a commission, to ask the witnesses, who came 
to prove the trading and act of bankruptcy, whether they 
were creditors of the person against whom the comnii^sipu 
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word of mouth, or on interrogatories, that the said com- 
missioners shall, in their warrant of commitment, specify 

———————— — ■■''•'■ '- '■ i " ■ II. »i-» ' 

had issued; and if they answered in the affirmative their 
evidence was rejected, unless the petitioning creditor un- 
dertook to pay them the anjount of their debt, or they 
undertook not to prove und^r the commission ; but this was 
always don^ by a parol engagement only. But since Bul- 
lock's case, in which the witness at the opening of the 
commission was a creditor, and it was held that the validity 
of the commission was not affected by that circumstance, 
my colleagues and myself have ceased to enquire whether 
the witnesses are or are not creditors. See ante^ p. 124. 

And that practice is now fortified by the opinion of 
Lord Ellenborough at nisi prim. Upon an issue directed 
by the lord chancellor to try the validity of a commission, 
an objection was made to the evidence of a creditor, who 
had not proved under the commission, and who was cal- 
led to prove the trading ; Lord Ellenborough said, ** a cre- 
ditor is clearly an incompetent witness to increase the 
fund out of which he may receive a dividend ; but I do 
not see why he should not be allowed to prove what barely 
goes to support the coinmission, of which he has not availed 
himself. It may be quite as advantageous for him to be 
allowed to sue his debtor, as a solvent person, as to receive 
a dividend under acommissionofbankrupt sued out against 
him." Williams v. Stevens^ 2 Camp. 300. 

If this is true upon an issue, it must be true also upon 
opening the commission, the principle and reason seem to 
be precisely the same. 

The section gives the commissioners power to examine 
ivcry person ; but this I presume must be subject to the 
general rules of evidence, for though the petitioning cre- 
ditor, like all other creditors may prove his own debt 
before the commissioners, yet he would not,! apprehend, 
he held to be a good witness to prove the trading and act 
of bankruptcy, his interest to support the commission 
being too palpable. 

Besides the liability to answer the obligation of his bond 
add bear the expence of the commission if he fails, he is 
reimbursed, if he succeeds. 

Ihe chancellor madean order upon an attorney toattend 
the commissioner? at the opening of the commission, but 
without prejudice to any objection to be made by the witness 
f>f/on the commissioners. « 

The objection was this, viz. that he knew of no circum- 
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»uch question or questions. (17) (For this note, see pj^ge 
192.) 

y r- 

' stances except what came to his knowledge professionfiUy. 

Export e Higgins, 1 1 f^es^^ 8. 

It is difficult to say what knowledge an attorney could 
acquire professionally from a bankrupt, which he would 
not be compellable to disclose. If a trader consulted him 
upon the consequences of art act of bankruptcy, still be 
would be compellable, in my opinion, to disclose all he knew 

respecting an act committed ; if he was in possession of a 
deed of assignment of all his effects, which he drew, or 
•was a witness to, he might be compelled to produce it, or 
to prove the execution. 

Lord Kenyon admitted an attorney, who proposed a 
bond and mortgage deeds, to prove the consideration was 
usurious; and he justly observed, " where any thing is 
communicated to an attorney by his client, for the purpose 
of his defence, he ought not to divulge it; but where he 
binoself is, as it were, a party to the original transaction, 
that does not come to his knowledge in the character of 
an attorney, and he is liable to be examined as any other 
person." Dnffiny. Smithy Peake'sS.P: \08. 

But it may be very inconvenient to have no other wit? 
riiess than a creditor, either at the opening or upon an issue, 
for the assignees cannot recover any of the bankrupt's 
property by the testimony of creditors, unless they obtain 
a release from them, which they must purchase probably 
upon unfavourable terms. Lord Hardwicke held it was 
:iibt necessary they should give a release to the bankrupt. 
Ambrose v. Qlendorij Cas. temp, IJardw, 5G7. 

Now by 49 Geo. 3. c. 121 , s. 14. their proof under the 
commission is a release of the bankrupt. 

But a creditor cannot be admitted to prove that the cer- 
tificate is void, both because the bankrupt thereby would 
lose his allowance, and the dividends would be increased by 
the future acquisitions of the bankrupt. SliHtlleuorth v. 
Bravo, 1 Str. 607. 

This section has very cautiously avoided giving to the 
commissioners a poWer of examining the bankrupt at any 
, time, respecting his act of bankruptcy." They may exa- 

niine him respecting his trading. 

What a bankrupt declai es at the time of committing an 
act of bankruptcy is always received in evidence, when 
proved by another person, both.before the commissioners, 
and in aqfions by the assignees. But these declarations 
)iavel)een greatly, I conceive^ misunderstood or misreprfs 
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18. Provided also. That in case any person or persons ifkaheat tor^ 
committed bv the commissioners warrant, by virtue oi^^^^^^^^ 



on sucn com* 



sented. They must accompany the act: for when words 
and actions are cotemporaneous, they constitute one trans- 
action, they are together one resgesta, and the words are 
evidence of the reason of the act or the intention of the 
actor. But it would be a strange inconsistency to permit 
the reason of a man before or after an act to be given in evi- 
dence by hearsay, which he himself could not prove upon 
his oath. 

Lord Hardwicke has i#.id, it is not usual to allow sucli 
evidence, unless when it is concomitani withjacis^ as what 
the bankrupt says when he is removing, his books, or h's 
goods, &c. but not else. Jjnbrose v. C/iudon, /Jnnali/, 267. 
1731. 

What Lord Kenyon and the court said in the case of 
Bateman v. Bailey , 5 T. R. 512, has, I conceive, led many 
into error upon this subject. 

Percuriam,** Although the bankrupt cannot be called as 
a witness to prove his own act of bankruptcy, yet it never 
was doubted, but that which was said by him at the time^ 
in explanation of his own act, may be received in evidence. 
An admission by him, before his bankruptcy, of a debt 
due to another, is sufpcient to charge his estate. If he be 
absent from his home, an admission, by him, that he had 
been abroad to avoid his creditors, is good evidence. What- 
ever he says, in short, before his bankruptcy, is evidence- 
explanatory of the act done by him. In this Instance, 
heabsented himself from home under suspicious circum- 
stances, for which his reasons were asked; and without 
doubt it was competent to inquireof the witness, to whom 
he communicated them, what those reasons were." 

But the argument of the counsel in that case seems to be 
fiosatisfactory and convincing, that, there is the greatest 
probability, that it will ever be considered more correct 
than the judgment of the court. 

Law now shewed cause against the rule, " contending 
that the evidence if received would, if it proved any things 
have amounted to an admission by the bankrupt, that he 
had committed an act of bankruptcy; but that as he could 
not firove that himself, so neither could his admission of 
it be proved by any other witness; otherwise a great door 
would be opened to fraud, and the wisdom and policy of 
that rule of law be eritirely defeated. That, of the t\vo^ i% 
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this 6r any other acts now in force concerning bankrupts, 
shall bring any /ia6e/zs 007^5, in order to be discharged 
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was even less dangerous to hear the bankrupt's own ac-r 
count of it upon his oath, than his bare relation of it, at 
second hand, to third persons." 

The question in the case seemed to be this, whether it 
should be proved what the traders^id after he bad returned 
home on the same day, as the reason for his departure ? 

If the court intended to say that what he declared after 
his return was complete, and when he was doing no act 
connected with it, it is presumec^ the decision cannot be 
supported. 

Whilst he is preparing to go, or in the act of going, and 
during his absence from home, and whilst he is returning 
or unpacking his portmanteau, &c. what he says is 
part of the act of bankruptcy; but when he is only 
meditating a future act, or speaking of a past one com- 
pletely finished, his words surely can have no more legal 
operation than those of any other man. 

The evidence of a departure from the dwelling house^ 
before the writer and his colleagues has always been thus. 
A witness, an inmate, either proves that he was not in his 
dwelling house as usual for a.certain time, or a witness 
proves his actual residence in another house or place for 
that time; thei) the trader's declarations, proved by the 
same or some other witness, qualified as above, will sa 
tisfv the commissioners of the act of bankruptcy. 

Or without any declarations of the bankrupt himself, 
the commissioners, like a jury, may draw the conclusion of 
his intent, from evidence of his circumstances, conduct, &c* 

Mr. J. Chambre, as counsel in the case of Bateman v. 
Bailey, said that it was in daily practice to call the bank- 
rupt's clerk to prove that his master had given him orders 
to deny him to any creditor- Perhaps that may be answer- 
ed by observing, that if the previous ordei* to deny is never 
counteracted, it is the same as if the order had been made 
at the moment of denial. 

*' It was held that no release could make the bankrupt 
a witness to prove his own act of bankruptcy." Fields, 
Curtis, 2 Str. B29. 2 Geo. 2. 

This is the whole of the report, and no reason is sug» 
gested for the holding of the court. 

The commissioners have no power over the bankrupt, 
but what the statutes give; and they give no power toex- 
Itmine him concerning the act of bankruptcy. 
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(roiD any such commitment, and on the return of any sucli 
habeas corpus^ there shall appear any such insufficiency 



But the reason why he should not be pe mitted to sup- 
port his own commission, must be the danger of the ad- 
mission of fraud. 

It was therefore upon the same principle held unani- 
mously by the court of common pleas, that the bankrupt 
could not be admitted to prove the petitioning creditor's 
Hebt,or any of the facts necessary tosupport the commission. 
Chapman y. Gardiner, 2 Hen. ^/. 279. 1794. 

What Lord Kenyon, therefore,held in Batemam. Bailey^ 
a/i/e,and in Dowlon v, Cros$^2 £s/?.l()S, at j/iiipriw«, cannot 
be correct, that the admission or declaration of the bank- 
rupt, before suing out the commission, that he owed the 
petitioning creditor above lOOL has been held sufficient 
evidence of the petitioning creditor's debt. What, by no 
release, he can prove himself upon oath, surely never can 
be proved by his loose conversation with others. 

Lord Kenyon is said to have admitted, at nisi prius^ a 
bankrupt to be called, to prove whether he had committed 
an act of bankruptcy, when it was before doubtful. Orlade 
v. Pnckard, 1 JSip. 287. 

But it is said that Lord Ellenborough and Ch. J. Mans- 
field have both at nisi prius overruled that authority. 

It is clearly irreconcileable with Chapman y. Gardiner. 

A bill was filed, praying that the defendant might set 
forth, whether he did not, for many years previous to the 
year 1782, carry on trade as merchant, and whether he had 
not committed the severalactsof bankruptcy specified in 
the bill, or some of them. The defendant put in a demurrer 
to so much of the bill as prayed a discovery of the trading 
and acts of bankruptcy. " Lord Chancellor Loughborough 
overruled the demurrer, as extending tothe trading as well 
as the act of bankruptcy, to which it should have beerj 
confined ; but said he did not mean it should be understood 
that the defendant could be asked as to an intention to 
defraud.". C/iambers v. Thompson, 4 Bro. 434. 1793. 

This may be reconciled with Chapman v. Gardiner; for 
though this discovery with respect to the tradmg might be 
used against the bankrupt himself, yet it could not be 
given in evidence in an action against others. 

And it is also conformable to the power of the com-% 
naissioriers by this section ; they may examine the banki 
rupt with respect to his trading, dealings &c., butnot witl) 
respect to the act of bankruptcy. 
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whatsoever in the fonn of the warrant, whereby such per- 
son was committed, by reason whereof the party might 



It should seem too under this section, that when the 
act of bankruptcy was proved by another witness, the 
commissioners have the power to examine the person against 
whom any commission is awarded^ touching the trade,dealingSf 
S^c.ojsuch bankrupt. 

All these words are equally applicable to a bankrupt 
before theadjudicationof the commissioners as afterwards. 
If the statute had intended that the bankrupt should be 
examined only after he was adjudged a bankrupt, it would 
have used the words in the first section, after commission, 
viz. and hereupon such person shall he declared a bankrupt. 

There is no point upon which the commissioners are so 
liable to be imposed upon, as upon the trading of the 
bankrupt. If that were doubtful, they might derive im- 
portant information from the bankrupt himself; and with 
regard to him it should seem the consequences might be 
the same,. both with respect to the penalties and the con- 
tinuance of the commission, whether he was examined by 
the commissioners at one time or another. But I must 
confess I never knew this done ; and it is only suggested 
to my mind now, for the first time, by a minute examitia- 
tion of the words of the statute. 

Having observed a difference of opinion amongst the 
gentlemen, who have published very useful works upon 
the bankrupt law, whether the commissioners have any 
authority to examine the bankrupt beyond the forty-se- 
cond day, or the time enlarged by the chancellor ; or whe- 
ther the commissioners can enforce an examination of the 
bankrupt after what is called the last examination^ I shall 
simply state my observations upon the subject without 
presuming to disapprove of any former opinion. 

The commitment, in Perrot's case, seems to have been 
on the day, to which thetime was enlarged by the chan- 
cellor's order. 

But it is the constant practice for the commissionejs to 
iidjourn the examination, whenever they think it necessary , 
or whenever the assignees wish it, to some future (lay; 
and this they seem authorized to do by the words of tlie 
first section. " Within forty-two days, the bankrupt &b?il| 
surrender and submit to be examined yrowi time to time* 
If he appears on tlie forty -second day, then he must sub- 
mit to be examined on that day, and from time to time till 
the discovery of his estate and effects is complete. 
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be discharged of such commitment; that then it shall and 
may be lawful for the court or judge, before whoni such 



The commissioners adjourn from time to time, and that 
section more than opce uses the words, such examination^ 
in the singular number. l*he whole is his examination ; 
and when the commissioners have no further reason to 
adjourn the examination, the bankrupt then has passed his • 
last or final examination. 

At any time after that the creditors and commissioners 
may sign the certificate of his conformity ; but before the 
end of the adjournment they cannot sign. The bankrupt 
has his protection from arrest till that day. See 5 Geo. 2, 

I'he last or final examination means the examination o\\ 
that day, after which the commissioners can sign his cer*- 
tificate, and before which day, if it were signed it would 
be a nullity. 

But still the legislature contemplated, that the commis- 
sioners might have occasion to examine the bankrupt and 
all other persons, till the distribution was finally closed, or 
even after wards, whilst there was an expectation of recover- 
ing mpre to distribute; it has therefore given the commis- 
sioners the power described by this section. 

This statute seems to have virtually repealed the 1 Jac. 
I.e. 15. s. 6 and 7 ; for the bankrupt under that statute ' 
must be apprehended by a warrant after five proclama- 
tions. See p. 27. 

But the examination of the bankrupt,under this section, 
maybe at any time, either before or after his certificate, 
as long as the justice due to his creditors, requires any in- 
formation from him touching hih tradings dealings, estate or 
effects. 

By the 21 Jac. 1. c. 5, the bankrupt's wife may be exa- 
mined, with respect to the concealment of her husband's 
eftects; but in 1719, Lord Chancellor Parker decided that 
she could not be examined touching the act of bankruptcy 
of her husband under the 5 Geo. 1. c. 24. s. 6, the then 
existing statute. Etparie James, 1 P. Wms. (510. 

The words of that statute being as general as the words 
of this statute, it follows that she cannot now be examined 
respecting her husband's act of bankruptcy. 

The object of private examinations is frequently to ob- 
tain a discovery of the circumstances under which the 
party examined became possessed of the bankrupt's pro* 
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thcjudprcmay party stiall be so brought by Aiifcefl* coypiii, lis ftforesaid^ 
priioocr. and such court or judge shall, and is hereby required, by 



perty ; so that the discovery may be made use of as evidence 
of confession in an action brought against the party. 

Where such exaniinationshad been taken, ^nd a billhad 
been filed also for a discovery, the party petitioned the 
chancellor to make an order, that he might see his depo* 
sition before the commissioners,/ that his answer might be 
cohsistent with it. 

But Lord Hacdwicke refused the motion, justly observing 
that " truth is alwai/s uppermost ; they must swear at their 
peril.'* Boden v. Deflow, I ML 289. 

The party examined is a^lways permitted to examine 
his deposition, and to i^iake proper corrections before he 
finally signs it. 

The chancellor will not restrain the examination of 
commissioners, of make any order with respect to the 
attendance of counsel, but will leave these matters to the 
discretion of the commissioners. Exparte Parsons, 1 jitkl 
204. Exparie Bland, I Atk. 205. 

A barrister or solicitor is generally or always permitted 
to attend a bankrupt or a witness ; and their presence may 
give information to the commissioners or produce caution: 
but the commissioners must take care not to be influenced 
or intimidated from the discharge of their duty ; and if 
the counsel or legal adviser were to interfere improperly, 
the cojnmissioners may unquestionably proceed in the 
examination in their absence. 

It is a general rule that no one shall be compelled to 
criminate himself, yet it appears that a bankrupt in his4ast 
examination, may be compelled to answer what might 
subject him to penalties for gaming, or trading as a smug- 
gler or a clergyman. Exparte Meymot, 1 Jth 200. Expartc 
Barr, Cooke 437. 

For a bankrupt ought not to protect himself from making 
satisfaction to his creditors, by offences of this nature 
against the public. 

Where a party at a private examination admitted he had 
received the bankrupt's property, but refused to account 
for the application, as the answer might implicate him in 
the consequences of criminal prosecution ; Lord Eldoa 
said, '* no one is bound to criminate himself. But if any 
one has received the bankrupt*s money, for which he is 
primi/ade liable, if he says, I cannot account for it but Vy 
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rule» order, or warrant, to commit such person or persons 
to the same prison, there to remain as aforesaid, until he« 
she, or they shall conform as aforesaid, unless it shall be 
made appear to such court or judge, by the party commit"* 



confessing myself subject to penalties, he ought to be 
liable for it, as he admits it is still in his hand. Exparte 
Symes^ 1 1 Fes. 521, 

" In trover the defetidant was charged with his confes- 
sion, in a deposition taken before commissioners of bank- 
rupt; and the chief justice refused to let the defendant 
into any paro/evidence to explain it," Wilson v. Paulter, 
in Middlesex, coram Raymond, C. J. 

At a private examination, the party must be permitted 
to correct or explain any answer before he finally signs it; 
but it frequently happens that the party or his counsel 
wish to introduce into the deposition some narrative not 
connected with the answer to any question, but intended 
to destroy the effect of the answers, when they are read 
together to a jury ; this, as a commissioner, I have con- 
stantly opposed, us the statute only empowers us to take 
a/u// answer to all such questions a)^ shall be put to the 
witness ; and to insert more in the deposition is, in my 
opinion, an abuse of the authority of the commissioners, 
and a perversion of the evidence, which they are autho- 
rized to obtain. But I am obliged to say this upon my 
own authority only, upon a subject, which frequently 
occurs in practice. 

Lord Eldon, after some deliberation, as the application 
was new, ordered the proceedings to be produced at the 
hearing of a suit in chancery in Ireland, the intent being 
to affect the bankrupt by his confession in his examination 
before the eommii?sioners. The commission had been 
superseded. Exparte BernaL 

^ This proves the supersedeas does not cut down every 
branch or consequence of the commission. This must be 
true also of depositions taken at private examinations ; 
they may always therefore be admitted as evidence against 
the parties. 

If the commission was superseded, because it was inva- 
lid, though the discovery is obtained without legal autho- 
rity, yet there is no reason why it should not afterwards be 
applied to the advancement of legal and moral justice ; and 
this furnishes one instance of the maxim, non debet fieri 
^td factum valet. 
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ted, that he, she, or they have fully answered all lawfd 
questionsput to hiiH,her, or them by the said conwnis- 
sioners ; or in case such person was committed for not 
signing his, her, or their examination, unless it shall ap- 
pear to such court or judge, that the party so committed 
had a good and sufficient reason foj* refusing to sign the 

Gaoler permit^ a j • i i r • 4.^ 

ting bankrupt Same. And m case any gaoler or keeper of any prison, to 
to^8CTpe^8haii ^hQjn any such bankrupt or bankrupts, person or persons, 

shall be so committed, as aforesaid, shall wilfully suffer 
such bankrupt or bankrupts, person or persons, to escape 
from such prison, or to go without the walls or doors of 
the said prison, until he, she, or tliey shall be duly dis- 
charged , as aforesaid, such gaoler or keeper shall, for such 
his offence, being duly convicted by indictment or ififor* 
mation, forfeit five hundred pounds of lawful money of 



But the. commissioners ought to permit no question to 
be put, which they cannot compel an answer to» 

The following case lately occurred in practice :— the 
bankrupt was employed by a creditor to receive a sum of 
money as agent or trustee; with that money he paid 
a debt of his own ; a private meeting was held at the re- 
quest of the creditor, whose money the bankrupt had so 
received, and paid, under pretence that the other creditor 
had received the payment of his debt by an undue prefer- 
ence. 

But that creditor was asked by the Counsel for the other 
creditor," when you received payment of your debt, did 
not you know that the money you received was not the 
money of the bankrupt, but the money of Mr. A. ?" We 
objected to the question, thinking that we, the commis- 
sioners, had no authority to compel any discovery to 
assist one creditor against another ; but that our authority 
was confined to such questions and answers only as would 
benefit the assignees or the bankrupt's estate. 

( 17 ) From this it clearly appears that the commissioners 
have only the power to commit for not answering such 
question, as the chancellor or judges sliall consider a pro- 
per legafl question ; and therefore it was rightly bdd that a 
bankrupt or witness could not be committed for having 
notoriously prevaricated. Rex v. Nathan^ 2 Str, 880 ; for 
they can only commit for the' refusal to answer a question, 
which must be specified. 
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Great Britain^ for the use of the creditors of such bank* 
rupt or bankrupts. (18) 
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(18) Lord Hardwicke, upon the authority^ of a case be- 
fore Lord Chancellor King, held that he could determine 
the legality of a commitment by the commissionerSy upon 
a petition. Exparte Lhigoody I jitk» 342. 

Under a petition he could recommend it to the com-» 
missionerSy to discharge the prisoner or to continue his 
imprisonment. 

But still, as he himself said in that case, he could not 
preclude the bankrupt from his habeas corpus. It has been 
said the commissioners cannot of themselves discharge the 
prisoner; that I conceive is erroneous, every day's practice 
is to the contrary : if upon a second examination, they are 
satisfied with his answer, they must ordier the gaoler to 
discharge him. 

Loni Eldoii has properly determined only to examine 
the legality of a commitment upon a habeas corpus ; when he 
is brought up the merits must be heard, not upon . a peti- 
tion but the motion for his discharge. 

Taylor*s case, S Fes. 3D0. Exparte Tomkinson, 10 Fes* 
106. 

Every court at Westminster in the term, and every judge 
at chambers in the vacation, has the ^me jurisdiction as 
the chancellor, in discharging a bankrupt or witness, com-- 
mitted by the commissioners. 

Lord Hardwicke has said,*^ if abankrupt has an objection 
to a question he must demur to the interrogatories,, and 
the lord chancellor will judgeof the question upon a peti- 
tion. Exparte Meymot^ 1 Atk* IQD. 

I take notice of this proposition as one likely to mislead 
the student, and unexperienced commissioner. If the 
bankrupt refuses to answer a question, which the com- 
missioners think him bound to answer, they are bound to 
commit; and if the question is improper in the opinion 
of the chancellor, or the judges,he must be liberated by a 
habeas corpus. No petition now is received by the chan- 
cellor upon the subject, and in all cases the commissioners 
mAst act according to the beat of their own judgment, 
and must not adjourn any proceeding merely to obtain 
the opinion of the chancellor. 

When the creditors are angry with the bankrupt, they 
are frequently anxious ' that the commissioners should 
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Penalty on ^o- ip. And be it further Enacted, Thatthe gaoler or keeper 

ler refusing to » o - r 

produce his of such prisoD, as aforesaid/ shall upon j'equest of any 

. prisoner. 
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commit him ; but the Gommisjsioners have no power to 
cxHnmit for punishment^their authority is merely to obtain 
«L more satisfactory answer to the questions, respecting 
tbe'discpvery of his property. 

Lord Mansfield has said, " if a bankrupt sweat fully and 
roundly, and tlie commissioners have every reason to be- 
lieve that what be swears is not true, yet they must take 
it to be satirfactoty, provided that it would be satisfactory 
in case it were true. In the present case, every circum- 
stance tends to shew that thebainkruptbas sworn falsely, 
butthecommissionerscannot commit.himfor falseswear- 
idg ;" and the courtorijered htm to be discharged. P^dltys 
casf^ Leachy 365, 17S4. 

But this is now considered as one of the great errors of 
Lord Mansfield and the court in bankruptcy. And it has 
bpen corrected both by Lord Kenyon and Lord Eldon. 
Lord Kenyon has said " there are no "technical rules by 
which cases of this kind are determined, but the question 
in each particular case is, whether the answers giyeu by 
the bankrupt be or be not sufficient to satisfy the mind 
of any reasonable person." Expatie Nowlan^ 6 2\ J2. 1 1 8, 
1794. 

Lord Eldon also said, in the^same case, eleven years 
afterwards, ** the case is reduced to this, whether upon 
my view of the answers they were satisfactory ; and the 
full persuasion of my mind was, that they were not satis- 
&ctorv." And the chancellor remanded him. 

It was afterwards contended that the commitment and 
examination could be of no use, as the assignees had reco- 
vered the property; upon this Lord Eldon observed, 
** there is a peculiarity in this case. If the answers are 
unsatisfactory ; though the examination can be of no use, 
yet, if the commitment is legal, upon the writ of habeas 
corpus, I have no right to discharge the bankrupt." 

" If the commitment is legal, I have no discretion to 
discharge him." 

/* Whether the commissioners should under such cir- 
cumstances forbear to commit is a very different ques- 
tion/* Exparte Nowlan, II Ves^ 611^ 1805. See also 
Lamkom's case,^ bL^XQ. Rexv. Perrai^ 8 JBi*rr,llW» 
'iv2fifr"icase,8 Fts. 326. 
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person or persons, being a creditor or creditors of such 
bankrupt (and having proved his, her, or their debt under 



The question whether the commissioners should conti- 
nue their commitment, when the bankrupt's answer true 
or false can lead to the discovery of no further property, 
I should think might be answered by the following consi- 
derations. The authoi'i ty of the commissioners to commit 
is only to obtain a mor^ satisfactory answer for the benefit 
of the creditors; when that benefit is fully attained inde- 
pendently of the answer of the bankrupt, the commis- 
sioners ought to discharge him, because the question and 
the answer are no longer necessary. 

They ought to withdraw a question which has become 
inefficacious and immaterial. They have no power to 
commit for punishment, and it is fitter that be should 
suffer the judicial penalties of perjury, than the indefinite 
unavailing imprisonment under the authority of the 
commissioners. 

In the preceding case Lord Eldon observed that " -the 
commissioners have gone upon this ground* that he was 
bound to tell them whether he had committed a capital fe« 
lony or not. The chancellor made no observation so as to 
disclose his opinion upon that point, but as the bankrupt 
was remandea,we have reason to conclude that he thought 
the commissioners have a power to compel an answoi- to 
such a question. The capital felony is the concealment 
of his property to the amount of ^20. He is guilty of a 
capital felony in. not submitting to be examined, if in this 
examination he would discover property previously con- 
cealed, the felony by concealment would probably be 
removed ; but the wh<fle object of the examination of thfe 
bankrupt would be defeated and become nugatory, if the 
bankrupt would protect himself by saying that you must 
not ask me if 1 have concealed any property, and where» 
because I sliould criminate myself,aQld sign my owu deaths 
warrant by the answer. 

He is clearly not bound to answer any other felony. 
But the refusal to submit to be examined is itself a capital 
felony. ^ 

Ch. De Grey and the court of Common Pleas, discharg- 
ed a witness, who in bis examination before the commis- 
sionei-s, had answered, JT cannot poiititely recollect, but I 
rather believe I bought the two bales ofkilk by a broker^ and 
having refused to give any farther explanation pf this 
answer, he was committed by the commissioners. 

o2 
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* the said dommission, and producing a certificate* thereof 

under the hands of the said commissioners, or the major 



Ch. J. De Grey observed, 1 think in my conscience he had 
before snorn to a degree of belief sufficient to answer civil pur- 
poses. Millers case^ 3 mis. 420. -Z Bl. ^Sl. 1773. 

Miller afterwards brought an action of trespass and 
false imprisonmerit against the three commissioners, who 
with other pleas pleaded in justification, all the circum- 
stances of the case, to which there was a general demur- 
rer. 

In the argument of the demurrer, the principal question 
was whether commissronefs of bankrupt were protected 
for their acts as j udges. 

Ch. J. De Grey observed " this is a case without a pre- 
cedent, and must therefore be determined on principles. 
Taiken in any view, it involves a hardship on either side. 
Hard that commissioners should be perpetually harassed 
with actions in case of an innocent mistake ; harder for the 
public, if they are to be invested with an arbitrary power 
of committing whom, and for what they please without 
being liable to answer for it." 

*•■ It is certain that no man ought to suffer criminally 
for an error in judgment: but it isequally just that he 
should make reparation civilly, for the damages which 
otlier persons have suffered by such his error." He 
then proceeded to prove, and the court agreed with 
him, that the cornmissioners had not the protection 
ol' the superior judges, but that where their warrant was 
illegal, they were liable to an action of false imprisonment, 
like a justice of the peace. Miller v. Seare, 2 BL 1141; 
1777. 

'I'tie conclusion of PeiTOtt's commitment was held to be 
right, viz. •* safely to keep and detain until- such time as 
be shall submit himself to us the said commissioners, 
or to the major part of the said commissioners by theijaid 
commission named and authorised, and full answer make 
to our or their satisfaction to the question so put to hiin 
as aforesaid." Rex y.Ptrrott, 2 Burr. 11S2. 

A \[ other (Conclusions, as till he shall be discharged by due 
course of law, or till he shall answer all such queslions as shall 
. be put to him, or till he shall conform to thtir authority, all 
these are bad. Millers case, 3 IVils. 420. Braceys caie, 
I Salk. 348. Hollingshead's case, 2 Lord Ray. 83l". Rex v. 
Huthun, 2 Stra. SSO'. 
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part of them, which such commissioners are hereby re- 
quired to give (grfl^w),'6)rth^ith produce and shew such 
person or persons so committed, as aforesaid, to any such 
creditor or creditors requesting the same ; and in case 
such gaoler or keeper of such prison shall refuse to shew* 
or shall not forthwith produce sUch person or persons so 
committed, a^aforesaid, and being in his actual custody 
at the time of such request, to such creditor or creditor^ 
pf such bankrupt , requesting to see such person or persokis 
committed as aforjesaid, such gaoler and keeper of such 
prison shall forfeit, for slich his wilful refusal or neglect, 
the sum of one hundred pounds of lawful money of Great 
Britain, for the use of the creditors of such bankrupt or 
bankrupts, to be recovered by action of debt in any of his 
Majesty's courts of record at Westminster y\xi the name or 
names of the creditor or creditors requesting such sight 
of such prisoner. (19) 

20. And be it further enacted by the authority aforesaid^ Allowance to 
That all and every person and persons, who shall, at any dfacow™ *of °* 

■ ■ bankrapt't es- 

' tate. 

When a bankrupt or a witness committed is willing to 
give a more satisfactory answer, he must communicate 
that to the commissioners, and the commiS3ioners must ' 
appoint a meeting, and in case of the bankrupt at the ex- 
pence of his estate. Rex v. Jackson, 1 2'. 11.654. Exparte 
GraAam, 2 Bro. 48. 

But the commissioners of their own accord may send 
for the bankrupt or the switness, and particularly when 
they wish to liberate him. 

The statute enacts that the gaoler in case of aln escape 
shall forfeit £500 for the use of the creditors. 

Before this an action on the case lay against a sheriff 
for suffering one to escape, who was committed by the 
commissioners of bankrupts, because he refused to be ex- 
amined. The case of the sheriffs of Bristol. 1 Roll's Rep. 
47. Serjeant Goodinge, 68. 

(19) This' section suggests no observation,except that I 
find in the bill of costs in Green's Bankrupt Law,the corp- 
missioners take one pound each for the certificate, whidh 
the statute decLircs shall be given gratis. Green, 380. 



198 5 Geo. 2. c. 30. 1732. 

time after the time allowed to such bankrupt to surrender 
and conform, as aforesaid, voluittarily come and make4is- 
covery of any part of such bankrupfa estate not before 
eofide^ lo the knowledge of the assignees ; either to the said 
assignees, or to tiie said commi&ioiiers, authorized as 
aforetoid, or the major part of tbeai> shall be allowed five 
pounds per centum^ and such further and other reward, as 
the assignees and the major part of the creditors in value 
present at any meeting of the creditors shall think fit, to 
be paid out of the neat proceed of aucb bankrupt's estate 
which shall be recovered on such discovery : whicb^ shall 
be paid to the person or persons so discovering the same 
by the assignee or assignees of such bankrupt's estate ; aiid 
the assignee or assignees shall be allowed the same in their 
' accounts. (20) 
Penalty on per- 21. And for the better/discovery of the estate of a bank- 

•0Q8 concealing 

efects^ in irust. rupt, be it enacted by the authority aforesaid. That all and 
every person and persons, who shall have accepted of any 
trust or trusts, and shall wilfully conceal or protect any 
estate, real or personal, of any person or persons becoming 
bankrupt, as aforesaid, from his, her, or their ereiUloi^s, and 
»ot within forty^two days next after such eommissioa 
shall issue forth, and notice tliereof be given in the London 
• Gazette, discover and disctose sudi trust and estate in 
writing, to one or more of the conimisttuDnera or assignees 
of s(ach bankrupt or bankrupts estate, and likewise sub. 
mtt him or herself to be examined by the commissioners 
' in and by the -said ccHoamission autboriaedy or the major 
part of them, if thereunto recpfired, and truly discover the 
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f 20) It is not unusual to advertize the bankrupt^ or the 
person supposed to conceal the bankrupt's property, and 
to offer the reward. The assignees ought to do it with so 
much caution and reason as not to subject tbemselNres to 
an action for a libel. If the party wer^ innocent^ he ought 
to receive ample satisfhction. 
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same, shall forfeit the sum ' of one kundred pounds of 
lawffd money of Great Britami and double the value of 
the efitate, either real or personal, so concealed, to atid for 
the use and benefit of the said creditors, to btf recovered 
by actioti of cteblin any of his majesty's courts of record 
at WeUminsUr^ in the name of the assignee or assignees of 
th£ «ud commissioners; in which case full costs shall be 
allowed to either party. (21 ) 

22* And whereas by an act made in the seventh y«ar Persons baT'ms 
of his lat^ majesty's reign, intituled, an act for the explaining ^ "y ^utlo!f* 
and making more effectual the several acts concerning bank- f?«"a commi«- 
rupis, persons taking bills, bonds, promissory notes, or 
other personal security for their money payable at a future . 
day, are enabled to prove their debts under a commission 
of bankruptcy, but not to petition for or join in petitioning 
for any new commission, which having been found to be 
inconvenient: now it is hereby enacted by the authority 
aforesaid. That, so much of the said act, as disables 
any such person from petitioning for, or joining in any ^ 
petition for a commission against any person or person^ 
who have .before committed any act of bankruptcy, is 
hereby repealed: and it shall and may be lawful hereafter 
for such person to petition for, or join in petitioning for 
any such cpmmission of bankruptcy ; any thing in the 
said act contained to the contrary thereof in any wise not- 
withstanding. (22) 



(21 ) There does not appear to have been any case under 
this section^ 

(22) This section enables creditors, who had written 
securities for debts, payable at a future day, to sue out 
commissions as well as prove under commissions. What- 
evePthercfore is true of such debts proveable under the 
commission, will be true of the petitioning creditor's debt, 
prQvided it is of the amount required by the next section. 
See 7 Geo. l. c. 30, ante. 

Where goods were sold and delivered uponjin agree- 
ment to pay for them by a present bill ofexchange, 
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Conditions of 
granting com- 
missions. 



33. And for preventing the taking out commissions of 
bankrupts maliciously, be it enacted by the authority 
aforesaid. That no commission of bankriipt under the 
great seal of Great Britain^ shall, after tlie twenty-fourth 
day of June, one thousand seven hundred and thirty two, 
be awarded and issued out against any person >vhatsoever, 
upon the petition of one or more creditors, unleds th^ 
single debt of the creditor, or of two or. more persons 



payable at a future day, but before the bill of ex- 
change was given the vendor sued out a commission 
of bankrupt against the buyer, the court of King's Bench 
were clearly of opinion, that the commission' was void, 
and that th^ vendor, before he was in possession of the 
bill of exchange Could not be a petitioning creditor under 
this section, or the 7 Geo. 1. c. 30.. Hoskins v. Duperoy, 9 
East, 49S. 

The 49 Geo.' 3. c. 124. s. 9,' enables all creditors, who 
have debts payable at a future day„ but without a written 
security, to be admitted to prove such, debts, as if they had 
written securities. . 

But that statute does not enable such creditors to peti- 
tion for a commission, an omission probably owing to 
inadvertence, as every creditor who can prove under a 
commission, ought to be enabled to sue out a co^mmissiori. 
It is hard for such creditors to see the bankrupt waste his 
property, whilst they can have no remedy, but by the aid 
of others. 

Every one, who can petition can prove, but there are 
many instances of'persons who can prove, but who can* 
not petition. 

The powers ought to be made co-extensive. 
Green in his Spirit of the Bankrupt Laws, p. 81, informs 
ns that" Lord Chancellor Camden established the debt of a 
fraudulent petitioningcreditor, for the purpose of support- 
ing the commission for the benefH of the other creditors, 
I and thereby to save the expence of another commission ; 
but ordered the commissioners not to admit him to prove 
bis debt under the commission,. that he might be excluded 
from receiving any dividend on his unjust demand," 

This is not a mode of reasoning and deciding likely to 
be adopted ^gain. Could any aqti6n,pro8ecution, the bank- 
rupt's certificate, or any thing which was contested^ 
have beeoBupported on so unstable a foundation } 
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being partners petitioning for the same, do amount to the Irish sut sect. 
^umof one hundred pounds, or upwards; or unless the ^^' 
debt of two creditors, so petitioning as aforesaid,shaIl 
amount to one hundred and fifty pounds, or upwards ; or 
unless the debt of three or more creditors, so petitioning 
as aforesaid, shall amount to two hundred pounds, or 
upwards : and the creditor or creditors, petitioning for 
such commission, shall, before the same shall be granted, 
make an affidavit, or (being one of the people called qua- 
kers) make a solemn affirmation in writing, before one of 
the masters of the High Court of Chancery (which oath 
or affirmation they are hereby empowered to administer, 
and which shall be filed with the proper offiter) of the 
truth and reality of such his, her, and their respective debt Creditor peti- 
or debts, likewise give bond to the lord chancellor, lord to^jJ|"^^*]J[*J|'^ 
keeper, or commissioners of the great seal for the time ^*^® **^°^- 
being, in the penalty of two hundred pounds, to be con- 
ditioned for proving his, her, or their debts, as well before 
the commissioners named in such commission, as upon a 
trial at law, in case the due issuing forth of the same 
shall be contested and tried, and also for proving the party 
a bankrupt at the time of taking out such commission, and 
further to proceed on such con^mission as herein after is 
mentioned : and if such debt or debts shall not be really due 
or owing ,^or if after such commission taken out it cannot be 
proved that the party was a bankrupt at the time of the 
issuing of the said commission, but on the contrary it shall 
appear, that such commission was taken out fraudulently 
or maliciously, that then the lord chancellor, lord keeper, 
or commissioners ofthe great seal for the time being, shall 
and may, upon petition ofthe party or parties grieved, ex- 
amine into the same; and order satisfaction to be made to 
him, her, or them, for the damages by him, her, or them, 
sustained ; and for the better recovery thereof, may, in case 
there be occasion^ assign such bond or bonds to tlve party 
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or parties so petitioning, who nwty sue for the same in his, 
her, and thcrr name and names ; any law, custom, or usage, 
to the contrary notwithstanding. (23) 



(23) We come now to a most important section; if 
the history of the commission of bankrupt, and if the peti- 
tionofa creditor had been correctly traced andtiulyconsii 
dered,one would have thought, that all the judges would 
never have given an opinion in the House of Lords in the 
case of Degols v. Ward, that by the ofd statutes it was not 
necessary that there should be a petitioning creditor's debt 
prior to the act of bankruptcy. 

Lord Talbot, upon a bill filed by the creditors to set 
aside several conveyances of the bankrupt,as having been 
made after an act of bankruptcy, dismissed the bill, be- 
cause it appeared, after much deliberation, that a^ act of 
bankruptcy bad been committed prior to the petitioning 
creditor's debt, and therefore he held all the proceedings 
under the commission were void. The act of bankruptcy 
was in 17^6, and the petitioning creditor's debt contracted 
in July, 1730. 

Upon an appeal from this decree to the house of lords, 
a question was put to thejudges,whetherthe commission 
of bankrupt, issued on the 20th of November, 1730, 
against John Ward, on the petition of George Surties, was 
good and valid in law ? 

The judges having had several days to consider of this 
question, and having had two meetings upon it, all of 
them attended,on tbe^3d of Febrtiaty, 1737 ,in the Hoase 
of Lords, and being agreed' in opinicH)^ the Lord Chief 
Justice Lee said, that as the commission issued when 
the old statutes relating to bankrupts were injhrce^ they had 
considered it upon the foot of those old statutes, and that 
they were all of opinion, that Oeorge Surties bieint a crt^ 
tor at the time the commission uvueci, therefore toe com- 
'mission is good and valid in law. 

Upon which the decree of dismission wa» reversed, 
and^ the court of Chancery oidered to proceed to h«ar ^ 
cause upon the merits. Ve^k v. Ward^ Forresteff 2^ 
4 Brown's Part. Ca. 327. Cooke, 23. See p. 205, post. 

In this 23d section there is not one word to shew tb^^ 
the petitioning credito/s debt must precede tlie commis^ 
siOQ. When Lofd Ts^bot decided that a creditcMP could 
not sue out a conunission^ if there was a pre-existing ^^^ 
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S4. And whereascommissioQof baukruptsarefrequently 
taken out by persons, wbo, by meaDs of such commissions 



of bankrnptqr, be ako must bare formed his judgment 
from a consideration of the old statotes,ibr there is nothing 
in this section, which could possibly have led him to 
such-a conclusion. 

All the prior statutes still remain, and will ever remain 
in force, except as &r as they are expressly repealed by 
subsequent statutes, or become partially repeated by the 
qualifications or alterations introduced by them. 

This section only alters the amount of the creditor's 
debt, which befpre was indefinite. 

The petitioning creditor was never mentioned in any 
statutevafter the 13 EHz^ c 7. s. 2. till the' 5 Ann. c; 2$. 
s. 7« which is almost verbatim the same as the present 
section. 

But the petitioning creditor was introduced by the 
statute prior to that, viz. by the 34 and 3d Hen. VIII, 
the first bankrupt statute, which is no longer in force, but 
which will still be available in the construction of the 
subsequent statutes. 

In the first section, after stating N^Afl/ divenpenons craf^ 
tHjf obtain gnat subs t anc e of other meti^s goods, do suddenly 
flee to parts unknown, or keep their houses, not minding to 
pay their creditors their debts, ifc. 

It then enacts upon every complaint made to them, in, 
writing by any parties grieoed coaeermng the premises, the 
lord chaDceilor and oUier great officers of state, should 
dispose of the bankrupt's property, &c» 

Now here is clearly required a petition from a creditor, 
who was grieved by the subsequent act of bankruptcy. 

The next statute, 13 Eliz. c. 7« which in fact repealed 
the fi>rmer statute, by confining all bankruptcy to tradera, 
after spedfying the acts by^wbich a trader becomes a 
bankrupt, in the second secttoo enacts,that the lord dian- 
ceUw, vpm every cammiaint made to him in writing against 
anfsmehpenombtingoattknqttasisbrforede/lned^ shall i^ 
|KHnt veise and discreet persons by his commission, who 
shflU tdce Older of the bao^mpt's propertyybf the payment 
^tha said creditors; tiie said creditors are those, who be- 
fore are mentioned as the peisons whom t^ trader intend* 
ed to defr aud by his act of bankreptcy. 

The statoteis qoiteckar that no creditor couM leo^vt 
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(on a composition proposed by the bankrupts) and on pro- 
mise not to execute the same, prevail with and extort from 



satisfaction under the commission, who was not a credi- 
tor when the act of bankruptcy was committed. 

The description of the petitioning creditor is not here 
so full as in the former statute ; but it will not admit, 
I thinky of any doubt, that it meant that the complaint 
in writing was to be made as in the former statute, by a 
party grieved concerning the p^emises^ that is, by one, 
whose money or goods the trader had obtained before the 
act of bankruptcy, and one who could receive satisfaction 
under the commission. 

If the opinion of the judges in the House of Lords,and 
the judgment of that house had been good law, it ought 
to have continued to have been respected as such, from 
the year 1737 till the year 1S06. For till that year there 
is not la single word in any act of parliament, which has 
made any alteration respecting the priority of the peti- 
tioning creditor's debt and the act of bankruptcy. 

But by 46 Geo,. 3. c. 135, s. 5. it was enacted that no 
commission of bankrupt shall be avoided by any act of 
bankruptcy, prior to the debt'of the petitioning creditor, 
of which he had no notice at the time of suing out the 
commission. 

Where the petitioning creditor has such notice,that sta- 
t\ite has no operation,and the law stillprevails as it was be- 
fore the statute. The case of De Gols v. Wardy has many 
a day perplexed me when a student, as I was not then so 
presumptuous as to conclude that the eleven judges could 
have fallen into such ah error. 

It is said, that the opinion was given by Chi^f Justice 
Lee, 23d February, 1737, Cooke, 22 ; but that must be a 
mistake, as Lord Hardv<ricke was chief justice of the 
King's Bench till the Easter term in that year, 2 Str. 1071. 
- Having given what I conceive tp be the true construc- 
tion of the 13 Eliz. c. 7, s. 2, viz. that the petition to the 
chancellor for a commission, must have been made by a 
creditor, to whom a debt was due at the time of the act 
of bankruptcy, I shall briefly state how the subject has 
been considered by the chancellors and judges both before 
and since the extraordinary case of De Gob v. Ward. 

What the lord keeper (Jefferies) has said upon this 
subject is so clear and satisfactory^ that I shall repeat 
the whole. 
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bankrupts their whole debts, or milch greater part thereof 
than such bankrupts pay to their creditors, or otherwise. 



Lord Keeper. — ** I hold that the commission is rf^Jwre; 
and the statute which saith the chancellor may grant, &c. 
is as if it had been, shall grant or ought to grant ; but he 
cannot grant ex officio^ but on request of persons inter- 
ested. If twenty men swear before me, that J. S. is a 
bankrupt, yet without petition of a creditor, I may not 
award a commission; but when it is once granted, if the 
persons that petition, were well satisfied, I do think a 
supersedeas may be granted, as well within four months as 
after. Possibly they who petition find that it is best for 
them to have it superseded, for if their debts be by judg- 
ment, they will be preferred before others ; whereas on 
the commission they must come in but in proportion with 
others." Alderman BackwalCs case^l Ch. Ca. 19U 1(587. 

In this case the chancellor says, there must be the re- 
quest, of persons interested, and the petition of a creditor ; 
but as nocreditor had an interest in the commission, whose 
debt did not exist at the time of the act of bankruptcy, 
it follows that the chancellor must have meant that the 
petition erV debt must have then existed. 

What Lord Keeper Jefferies has said,has proceeded from 
a due consideration and just conception of the subject. 
But I cannot pay the same compliment to Ch. Justice 
Treby,who ruled at nisi prius, after argumentof counsel on 
both sides, that, in an iiction of trover by the assignees, it 
is not necessary to prove, that the person, upon the peti- 
tion of whom tlie commission of bankruptcy was granted, 
was a creditor of the bankrupt; because upon a view of 
the statutes, they do not require that. Smith v. Black/lam^ 
1 Lord Ray. 724. 10 Wm. 3. 

And what Ch. J. Holt ruled at theThetfoTd assize?, two 
years afteTwards,is still more erroneous ;*' the^e is no need 
to produce at the trial the petition made to the lord chan- 
cellor, because it may have been by pc/ro/, though the 
practice hath been otherwise." Kirney v. Smith, 1 Lord 
Ray.lU. 

Surely the practice was more correct than Lord Holt's 
opinion, for the statute, 13 Eliz. c. 7, s. 2, says expressly 
the complaint shall be in writing. It is a great misfortune 
that such erroneous dicta should be preserved by such 
authority. 

Before the 5 Ann, c, 22, which first required the. debt of 
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get from such bankn>pts goods, or other real or personal 
security, which is contrary to the true intent and meaning 



one petitioner to be lOOi. arid of two 150/. &c. as in this 
statute, a practice had prevailed, that the petitioning cre- 
ditor made an afiidavit that the bankrupt was indebted to 
him and other treditors to the amount of lOOA 

SerjeantGoodinge,p.2,whowrotesome years before the 
statute of Queen Anne^ gives the following precedent, the 
title ofwhich is, *• AflSdavit to be made before a master in 
chancery ,before thesuin^ out a commission of bankrupt/' 

" A. B. of, &c. maketh oath, that R. B, of the city of 
London, merchant, is truly and justly indebted tothis do- 
ponent (and others his creditors) in the sum of 100/. and 
upwards; and that he is become a bankrupt within the 
true meaning of one or some of the statutes made against 
bankrupts, as thisdeponent believeth." 

This affidavit must have originated in a general order of 
the chancellor ; the object of it with respect to the amount 
6f the debt, was no doubt to prevent frivolous commis- 
sions. At what time that limit was fixed upon, I cannotsay. 
or conjecture ; the party's oath, thathebelieveth the trader 
had become a bankrupt was probably coeval with the 
commission, and was required by the first chancellor to 
wb0m a complauit in writing was made. 

It rests only upon the order or discretion of the chan- 
cellor to this day. 

The first express authority that the debt of the petitio- 
ner should be prior to the act of bankruptcy, is that of 
Lord Raymond, at the sittings at Westminster. 

In trover, by the assignees, under a commission against 
AlbertusBarnaby, it appeared he was a bankrupt in Janu-^ 
ary, 1724, and the debt of the petitioner was a note dated 
in September, 1721. - 

"' And the chief justice was of opinion, it was a void 
commission, the acts of a man after an actof bankruptcy 
being void. So the plaintiffs were nonsuit." Tom$ v. 
MyttQUy 2 Str. 744. 13 Geo. 1. 

Lord Hardwicke afterwards held.the same at Guildhall. 

In this case it was ruled as in Toms v. Mutton^ that if 
the debt of the petitioning creditor appearea to be con- 
tracted after the act of bankruptcy, it could be no ground 
fora commission,but where A. had lOO^^owing on simple 
contract before an actof bankruptcy, and one is afterwards 
secretly ccinmitted^and then a bond taken ; it shall not so 
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oftlxeseYeralstatutei made concerning bankrupts, whjcb iiUhsttt. sect.- 
saidstatutes intendTtbatallsuch bankrupts creditors sball be 



far extinguish the simple contract, as to deprive the credi- 
tor of petitioning for a cotnmbsion. Jmbrose v. Ciendon, 
25^r.l042. 9Geo. 2. 

Lord Chancellor Talbot bad held the same, in the 
clearest language, two years before* The Lord Chancellor 
declared, ** It was clear that nobody but a creditor could 
take out a commission of bankruptcy against another ; 
for, that the acts of parliament were all made for the re- 
lief of creditors ; and likewise that such commission must 
issue on the petition of some creditor who could be re- 
lieved under it. When the matter is minutely entered in- 
to, it mtist be distinguished which creditors ^re prece- 
dent, and which are subsequent to the act of bankruptcy." 
De Gols V, Ward^ Cas. Taibot, 243. 1734. 

Air these authorities were overturned by the opinion 
of the judges in this case, in the House of Lords, 23d Fe- 
bruary, 1 737. Lord Hardwicke was then chirf justice of 
the King's Bench, and as a peer of parliament, it is pro- - 
bable that he vot^ for the reversal of Lord Talbot's de- 
cree conformably to t^e unanimous opinion of the judges*. 
Let us now see bow this case has been acted upon by 
the chancellors and judges since. 

In a^ case soon after. Lord Hardwicke was chancellor, 
it appeared that the petitioning creditor's debt was 941. 
due in his own right, and6U Os. upon a note of hand due, 
also before the act of bankruptcy, but indorsed to the pe- 
titioning creditor after the act of bankruptcy, but before 
the commissioii was sued out. 

It was argued this was not a sufficient debt. Lord 
Chancellor. The judges, in the caseof £>€ Go&and fVard, 
were of opinion, upon the foot of the old, octs^ that it was 
sufficient if the debt were due at the time the commission 
issued ; but had the case be^en on the new act, the judges 
would have been of another opinion; the new act disr 
charging, bankrupts from all the debts they owed at the 
time they became bankrupt." Exparte fFainman, ^Istoi 
October, 1733. . . . 

This is the decision of Lord Hardwicke, given by Mr. 
Cooke, 23, from a MS. as it is not to be found in any 
other book. 

The reasons for the opinion of the judges given by Mr. 
Cooke, in page 22, he must have copied from this case, as 
no reasons are giVen in 4 Bro, ParL Ca. 327. 
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on an equal foot, and f^ot one preferred before another, or 
paid more than another in respect of his or her debt ; be it 



. This apology or reason- given by Lord Hardwicke for 
the opinion of the judges, is not very satisfactory, for I 
trust I have suflficiently proved before,that the proposition 
that the debt of the petitioner must precede the act of 
bankruptcy, depends upon the 13 JE/ir. c. 7* s. 2, and there 
is not one word to alter it in the subsequent statutes. Be- 
sides, there was no reason to consider it upon the foot of 
the old statutes alon^, for the 5 Geo. 2. c. 30, had its ope- 
ration from the 14th of May, 17-29, the time of the expi- 
ration of the b Geo. 1. See Sect. 1. 

Mr. Taunton, in a note to the King\. J3(/?focA,has justly 
observed, " There is some difficulty in understanding the 
reason assigned by the reporter." 1 Taunt 77. The reason 
assigned in my opinion is incomprehensible, because the 
whole,! am convinced,is founded on a most extraordinary 
misconception of the subject. 

Lord Kenyon seems to have forgotten the oldacts, and 
would have decided, if it had been necessary, that if a 
debt existed at the time of the petition, it would have 
been sufficient. Lord Kenyon, Ch. J. " All that the act 
of parliament. requires is, that there should be an existing 
debt of lOOl. in the petitioning creditor ; this petitioning 
creditor had such a debt at the time of petitioning, and 
that is sufficient to support the commission. 

The act of parliament only says, that no commission 
shall be takeii out, unless the debt of the creditor peti- 
tioning for the same do amount to the sum of 1001. Then 
when is that debt to exist at the time of the petitioning.*' 
Glaisier v. Hea&er, 7 T. R. 498. 

But surely this is far too general, and is never true but 
in that particular case, namely, where a debt by a promis- 
sory note or bill of exchange existed before the act of 
bankruptcy, and is indorsed to the petitioning creditor af- 
terwards. This is a debt which may be proved under the 
commission, and which the bankrupt owes before he 
becomes a baukrijpt. 

This had b^en settled long before by Lord Hardwicke, 
" The bankrupt' petitioned to supersede the commission 
against him, because the petitioning creditor*^ debt arose 
only from a note that had been indorsed to him, aftej the 
petitioner had committed an act of bankruptcy ; but as it 
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therefore enacted by the authority aforesaid. That if any 
bankrupt or bankrupts shall, after issuing of any com^ 
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appeared that the note itself was given before any act of 
bankruptcy, though indorsed after. Lord Chancellor 
thought it a debt upon which the petitioning creditors 
might take out the commission. Expartt Thomas^ 1 Atk. 

73.1747. 

This is to the same effect as Exparte Wainman^ and 
they are both pregnant with the conclusion, in opposition 
to the opinion of the judges, that a petitioner's debt must 
exist before the act of bankruptcy. S. P. Jnon. 1 fVils. 
135. 1761. 

But long before the 46 Geo. 3. a practice had pre- 
vailed that a commission would not be superseded, or 
waS/UOt void, on account of an act of bankruptcy prior to 
the pietitioning creditor's debt, provided there was one 
subsequent, unless there was also a debt or debts exist* 
ing at the time of the former act, upon which a commis- 
sion might be sued out with a refterence to that prior act 
of bankruptcy. When the practice originated, I am 
not able to say, but I find it mentioned as a prevailing 
practice in Bullock's case, and it is first mentioned in 
2 Esp. Casesy 595. Doe v. Boukot^ and others, C. P. 38 
Geo. 3. This was an action of ejectment, by . assignees, to 
recover the possession of premises claimed as the pro- 
perly of the bankrupt. 

" In going into the title Under the bankruptcy, the de- 
fendants relied upon an act of bankruptcy committed 
early in the month of December, 1796; the petitioning 
creditor's debt accrued in the month of August and Sep- 
tember in the same year. The counsel for the plaintiffs 
then proceeded to give evidence of an act of bankruptcy 
in the April preceding, and proved an absconding from 
his dwelling house at that time : and then relied that this 
having preceded the petitioning creditor's debt, the com- 
mission could not be supported. For the defendants it 
was contended, that the mere proving of an act of bank- 
ruptcy preceding the petitioning creditor's debt, before 
which the present commission was founded, would not 
be sufficient, unless they proved that at the time there 
were debts due by Hunter, upon which a commission 
could be sued out Le Blanc, Serjt. as an amicus curia, 
mentioned that this point had been so decided in the 
court of King's Benchi^ on a motion for a new trial from 



mj^tpn againrt him^ ber, or them, pay to the person or per- 
800^ wb0i;suad out the ^am^i or otherwise give or deliver 



the Norfolk circuit, where the judge having ruled the 
evidence of the act of bankruptcy only was sufficient, 
without proving a petitioning creditor's debt subsisting 
at the time of the act of bankruptcy committed, the court 
granted a new trial : as otherwise a trader might defeat 
every commission sued out against him. Eyre, C. J. said, 
this was perfectly new la\V to himj and if it was law, 
numberless determinations in the books, which have been 
held to be law, must now be held otherwise. If the court 
of King's Bench had held that to be law, he should hold 
himself bound by it ; but it could not affect the present 
ease,, as from the evidence produced by the defendant, 
there appeared to be apetitioning creditor's debt in being, 
at the time the first act of bankruptcy was committed. 
The plaintiff had a verdict/^ 

** This point was expressly ruled so also by Lord 
Kenyonin.tbe case of Packer v. Mannings at Guildhall, 
38 Geo. 3." Ibid. 597. note. 

* It was founded in reason, otherwise if a trader had com- 
mitted an act of bankruptcy when he had no debts, or 
discharged all which could support a commission, he 
would be privileged, if he wished it, alibis life from 
bankruptcy. 

But this, since the 46 Geo* 3, is only material when the 
petitioning creditor has knowledge of an actofbankruptcy 
prior to his debt ; then it will or will not vacate his com- 
mission, just as there are or are not sufficient debts to 
support a commission upon that prior act of bankruptcy. 
If a commission before the 46 Geo. 3, was void upon 
proof of an act of bankruptcy prior to the petitioning 
creditor's debt, and upon proof also^of a sufficient debt 
existing at the time of the actofbankruptcy; it must have 
been void also upon the same principles of law, or the 
same construction of the statute, immediately after the 
passing of the 13 Eliz. except only so far as these modern 
statutes have fixed a. limit to the petitibning creditor's 
debt* 

But I am inclined to think that the necessity of proving 
fL prior debt as well as a prior act of bankruptcy never 
occurred to any chancellor or judge till the case from the 
Norfolk circuit referred to in Doe v. Boulcot. As the case 
is not reported I presume it came before the court of King's 



o Geo. 2. t. 30. 173^. 211 

to such person or persons goods, or any. other satisfaction 
or security for his, her or their debt, whereby such person 
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Bench previously to the commencement of the Term Re« 
ports. 

When Toms v. Mi/tton, 2 Str, 734, ante p. 206, was cited 
in Bullock's case. Lord Elienboroug h observed, " it does 
not in that case appear but that a previous debt was prov« 
ed upon which a commission might issue, and that this is 
included in the reporter's expression thtiV* he was a bank'* 

But if such a proof had existed, or the necessity of it 
had occurred to the mind of any judge, before the case 
from the Norfolk circuit, it would certainly have been 
noticed in some prior case, especially in the ^reat discus* 
ston whether there must not be a pre-existing debt to every 
act of bankruptcy upon which a commission is founded. 

Lord t^lddn, in Bullock's case, is reported to have said 
" we know that a prior act of bankruptcy, set up in a 
court of law, will not now avail, unless a petitioning cre- 
ditor's debt be shewn to exist prior to the act of bankrupt* 
cy» But it is not required' to be shewn that the creditor 
ever meant to take out a commission upon that debt ; the 
law al present is somewhat anomalous in this reject.*' 
1 Taunt. 88- 

In an action by the assignees to recover a debt due to 
the bankrupt, the defendant proved an act of bankruptcy 
prior to the petitioning creditor's debt, and also asufficient 
creditor's debt at the time; the plaintiffs proved, in answer 
to that defence, that the creditor had petitioned to super- 
sede a prior commission, and/ had proved his debt under 
the existing conqmissiou ; but Sir James Mansfield and the 
court of Common Pleas held, that the acquiescence of the 
creditor made no difference, and that the second commis- 
sion was absolutely void when it was sued out. Beard- 
more v. Shaw, 1 N. jR. 203. JB. 45 Geo. 3. 

Such a defence will still be good since the 46 Geo. 3. 
c. 135, if the defendant can also prove that the petitioning 
creditor had knowledge of the prior act of bankruptcy, 
or that the bankrupt was insolvent or had stopped pay- 
ment 

The 1 Aw upon this subject may certainly be considered 
a modern discovery, and it does not seem yet to be 
brought to perfection. 

Three questions} seem to arise whether it need be prov- 
ed only that the debt existed when the act of bankruptcy 

pa . 
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or persons, suing out such commission, shall privately bav€ 
and receive more in the pounds in respect of his, her, or 



'W^s committed ; or whether it must be proved that it ex- 
isted then, and also when the commission was taken out; 
or whether it must be proved that it existed and remained 
undischarged when the objection is made. 

The sense and reason seem to be that the existing com- 
mission shall not be disturbed, when there can be no dif- 
ferent distribution under any other commission. 

When the debts existing before the first act of bank- 
ruptcy have been discharged before the second act of 
bankruptcy, if the commission founded on the second act 
of bankruptcy could be vacated by the mere proof of the 
prior act, and the existence at the time of such a debt, 
it would exactly free the trader from all bank ruptcy as if he 
had committed an act of bankruptcy without any debt 
existing at the time. 

ButwhatSir James Mansfield and the court of Com- 
mon Pleas has said in the last-mentioned case, though not 
ms^terial to the point i|i question, will probably be consi" 
dered the law in future. 

" At the same time it may be observed, that if this bad 
been the only subsisting debt under the old act of bank- 
ruptcy, and this debt had been paid or released before the 
trial, tbecommission might have been supported, andsotbe 
commission might have been made good by an act subse- 
quent to the time of its being issued, though it were bad 
at the time it was taken out." Beardmore v. Shaw, I N. 
It. 26a 

Lord Ellen6orough has expressed the same opinion in 
Miles V. Rawlins, 4 Esp. N. P. 194. 

The sufficient debt of course must be 100/. to one cre- 
ditor, 130/. to two,or the whole amount of his debts 200/. 

This case happens not unfrequehtly in practice ; the 
witness to prove the act of bankruptcy is prepared to 
prove several acts, some prior and some subsequent 
to the petitioner's debt. I have had great doubts how 
the commissioners ought to act ; but as an act of bank- 
ruptcy alone without a prior existing debt is not suffi- 
cient to avoid a commission, I have thought the commis- 
sioners justified in stating the a,ct of bankruptcy subse- 
quent to the petitioner's debt, only upon the proceedings, 
and to proceed in tbecommission, as they have no evi- 
dence to shew that the proceedings under thfecomnaissioB 
either will or can be disiurbed. 



5Ge6.ac.30« 1732. 213 

tlieir debt .than theothercreditorSySuchpaymentof money^ 
delivery of goods, or giving greater or other security or 



The court of King's Bench have decided that neither 
the bankrupt, nor any person claiming from him by assign- 
ment subsequent to the commission of bankrupt, shall be 
permitted, in an action at law, to question the validity of 
such commission, and recover from the assignees the pro- 
perty of the bankrupt taken under it, by proving an act 
of bankruptcy committed by the bankrupt pripr to the 
petitioning creditor's debt ; though it be also shewn that 
there was a sufficient petitioqing creditor's debt existing 
at the time of such prior act of bankruptcy, whereon a 
better commission might have been sued out. Donovan 
V. Dt^^ 9 EasL 21. 

Before the a Jntu c. 22. s. 7, first introduced these % 
limits to the petitioning creditor's debt, the chancellor 
by his discretion had ordered that the petitioning creditor 
should make an affidavit that the debts of the bankrupt 
amounted to 100/. seep. 206 ante. And it has been de- 
cided by the court of Common Pleas that that part of the 
section^ which requires an affidavit to be made, does not 
constitute a condition, and that the commission to com- 
ply with it does not make the omission void, though 
it may afford aground of application to the chancellor, 
either to set aside the commission, or to stay proceedings 
till proper affidavits be made. 

The case was an action by the assignees for money 
due to the bankrupt; the plaintiffs proved the petitioner's 
debt, being four of them, to the amount of 200/. ; the de- 
fendant, to defeat the action, produced the affidavit of the 
petitioners sworn before a master in chancery, previous to 
the.issuing the commission, in which they had sworn ' 
only to the amount of 193/. 

But it was held not to be material, that this affidavit 
was ouly directory and not conditional ; it is never pro- 
duced before the commissioners. Hill v. Ueale^ 2 iV. 12. 
196. 46 Geo. 3. 

But the limit in the first part is conditional, and must 
be strictly complied with ; no commission shall be awarded 
unless the single debt of the creditor petitioning shall 
amount to one hundred pounds, &c or unless the debt of 
three creditors so petitioning shall amount to two hun- 
dred pounds. 

A case has occurred whejre the debt of three petitioning 
creditors did not amount to 2001. yet the debt due to one 
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satisfactiop^. shall be deenied and teken to be such «n act of 
bftokrqptcy, whereby, cm good proof thereof, aucb corn- 



was more than one hundred pounds. The court of Iting^s 
Bench gave no opinion. SmtVA v. MiUen^ 1 jT. R. ^Ib. 

The statute is dearand peremptory ; if three will join in 
the petition, their debts must amount to 200L if not, the 
commission is void. 

The creditor whose debt amounts to lOOl. may alone 
sue out a commission, but he cannot be compelled ; and if 
he calls in the aid of others, in my opinion it is clear that 
lie must comply with the statute. 

The petitionitig creditor when he makes «tn affidavit of 
his debt, must also add to it, that the party has become a 
bankrupt as the deponent believes. See page 1K)6 ante. 

That part of the affidavit is not required by this or any 
statute, but must have origiiiated from unorder of the 
great seal as a measure of caution. 

Lord Eldon has observed upon this part of the affidavit: 
^* I thought that in fact, the legislature had not required an 
affidavit by the person striking the docket, to his belief, 
that the party had at that time committed an act of bank- 
ruptcy. 

That practice, at what time introduced I know not, 
perhaps is wise in general ; and it appears to me, that 
when the form of the affidavit was settled, that the depo- 
nent should state only, that he believes the party a bapk- 
rupt, at that time attention was given to this section of the 
act of parliament'* WydowrCscaseyl^ Fez. SB. I have 
stated before, p. 206, that the form of the affidavit was 
given by Serjeant Goodinge, previously to the 4 apd i 
Ann, the first of the new statutes. 

In an action of trover by assignees, the act of bankrupt- 
cy proved was lying in prison two months, but it ap- 
peared the commission was dated before the end of the 
two months, upon which Mr. J. Rooke directed the plain- 
tiflF to be nonsuited. Upon a motion to set aside the non- 
auit. Lord Kenyoq said, " I cannot conceive how a coro- 
' mission of bankrupt can betaken out in such a case 
before the two months are expired ; because, in order to 
obtain it, there must be an affidavit made that the party 
ha9 commuted an act of bankruptcy.** 

" The act itself is not completed till the expiration of the 
two months, by the very words of the act of p^irliauient. 
The commission thei-emre cannot regularly issue unw 
that time ; and the Lord Chancellor, if the fact were di^ 
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mission shall and may be superseded ; and it aball be law- .^2^*^ 
ful for the lord chancellor, lord keeper, or commissioQers 



^^ 



closed to him, would most probably supersede the com* 
mission, which can only be founded on perjuri/. If such a 
practice has prevjiiled^ it is fit that a stop should be put to 
it as soon as possible. The rule refused." Gordon v. Wil* 
kinson, 8 T. JR. 507. 

Lord Kenyon did not, at the time of making this deci« 
Vion, appear to be aware that this part of the petitioning 
ci^i tor 8 affidavit was not required by any act of parlia- 
ment whatever, and therefore it ought not to have been 
the foundation of any judgment, in a court of law. Be- 
sides, the deponent swears only to his belief, and surely 
in many cases after a trader has been confined in gaol for 
debt for a length of time, a person may honestly and coXk* 
scientiously swear that he belietes the trader will neither 
pay the debt, nor procure bail before the expiration of 
two months, which is precisely the same thing as that he 
believes he has then become a bankrupt. Lord Kenyon*8 
alarm respecting the crime of perjury seems to havebeea 
altogether groundless. 

The commissioners cannot find the parly a bankrupt 
till the end of the two months. But by suing out the 
commission previously, great delay may frequently be pre- 
vented, and where, if the delay exist, there might be great 
waste and spoliation of the bankrupt*s estate. As if the 
bankrupt was in Newcastle or Carlisle gaol, a;id the 
chancellor also at a distance from the metropolis; and 
if no step could be taken to forward the commission till 
the expiration of the two months, a fortnight more would 
probably elapse before the party could be declared a 
bankrupt. 

It has moreover been decided thai a commitment of a 
trader to gsipl for debt raises such a presumption that the 
act of bankruptcy will be completed, that it is considered 
as certain knowledge of an act of bankruptcy, and every 
person who deals with him in any way whatever, respect- 
ing bis property, deals with himasakriown bankrupt,and 
the transaction is null and void ; as if he receives money 
from the bankrupt, he must repay it to the assignees, and 
if he pays to the bankrupt,he must pay to them again, &c« 
King V. Leith, 2 T. JR. 14 1. . 

It is stated in Beawe's Lex Merc. 531. that in Fopev. 
Gill at tim prm at GuildhaUa JlS Geo, % Lord Raymond 
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for the custodyof the great seal of Great Britain^ for the 
time being, to award to any creditor or creditors peti« 



thought such a commission valid, which proves that the 
practice was very antient. 

From these considerations, and especially because 
Lord Xenyon's judgment is founded upon an erroneous 
conception of the affidavit, I am inclined to think if the 
case was reconsidered, the result would be different 
The chancellor*8 opinion might be correctly taken, if such 
an affidavit were made, and all the circumstances 
commuuicated to him before the commission was sealed* 

A verdict was obtained for damages in an action for a 
breach of promise of marriage, the defendant committed 
an act of bankruptcy, and the plaintiif,as petitioning cre- 
ditor, sued out a commission of bankruptcy before the 
judgment was signed, his debt being only the damages 
recovered by the verdict 

Lord Eldon superseded the commission,conformably to 
what he had held in Exparie Hill. See p. 166 ante. Exparte 
Charles, 15 Fes, 236. 

That decision was confirmed by the cdurt of King's 
Bench in Hilary Term, 1811. 

It is therefore now fully established, as in a preceding 
page I predicted it would be, that a debt arising upona 
verdict only, for a tort, cannot be proved under a commis- 
sion which issues before judgment. 

The petitioning /creditor had a note for one hun- 
dred pounds drawn by the bankrupt, indorsed to bim by 
theholder, but which he bought for 10s. in the pound. 
This debt being objected to. Lord Chancellor Macclesfield 
observed, " though the petitioner for this commission has 
thus gained the notes" given by the bankrupt, yet he is 
plainly a creditor, just as if the persons to whom the bank- 
rupt before his bankruptcy gave these notes, bad paid an 
under-rate for them ; nay though they hadrt)een given 
without any consideration, yet they are now become his 
debts, and the legal right thereto vested in the indorsee." 
' Exparte Lee, I P. JVms. 782. 

1 do not find that this case has ever been animadverted 
upon by any succeeding chancellor or by any court of 
law. 

But that it is true to a very limited extent, I think will 
appear from the following case, which occurred within 
it\y own experience. 
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tioning another commission ; and such personor persons so 
taking or receiving such goods^ or other satisfaction, as 



My colleagues and myself were desired to open a com- 
mission; when it was stated that the petitioning creditor's 
debt was a promissory note fori 001. We inquired what was 
the consideration, and we were told that the holder pur- 
chased it for 201. We refused tG proceed, unless the holder 
would bring the indorser or tfie payee, who could swear 
he had given bonajide lOOl. for it. 

We never heard any more of it. Though I have only 
my own authority to .cite against Lord Macclesfield ; 
but surely ExparU Lee can only be law where the seller 
of the note had a right to prove for a valua^ble consideration 
a debto'f lOOl. otherwise a petitioning creditor's debt may 
be created by the payment only of one hundred pence. 

Besides, it would be directly contrary to the 21 Jac. 
c 19. 8.9, which directs that there shall be no relief upon 
any judgment, bond,&c. for more than the just debt, with- 
out any regard for the penalty or greater sum contained 
in the security. 

But it appears to be decided that the holder of such a 
note or bill given merely for accommodation may prove 
the whole amount against the drawer and acceptor, pro^ 
vided that he does not receive more than 20s. in the 
pound or the amount of his debt. The first decisions upon 
the subject were made by Lord Thurlow in Exparte King^ 
10th Nov. 1786. Coohe ; and Exparte Crosslei/,3 Bro. 237- 

They seem to have been confirmed,by Lord Eldon in 
Exparte Bloxham.b Fes. 448. 6 V'es. 449 and 600.; but 
with some hesitation. 

Whilst a note or bill is merely accommodation it can- 
not be proved under any commission ; but when a holder 
has given full value then it may be proved for the whole 
amount under the commissions of each party. 

But whilst it is merely accommodation,if the holder in- 
dorses it for a part only of ils v^lue, it appears from these 
cases the whole may be proved, but the creditor must 
not receive more than the amount of his debt; but this 
is surely repugnant to the principle established by the 
21 Jac. c. 19. s. 9, which seems to be that by no securi- 
ty or instrument the creditor shall prove more than either 
the bankrupt has received or the creditor has paid. It 
seems extraordinary that that should be done by the 
indorsement of a note, which caimot be done by a jW^- 
metU, bondj or (he note itself. 
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said commissioners, acting under such new commission, 
shall appoipty in trust for and to be divided amongst the 



the bankrupt is indebted to him in so much, upon a 
judgment for debt and costs, for which he has received no 
satisfaction, except by the execution of a writ of capias 
ad satiffacienduMy by which the bankrupt was arrested 
l^ore the suing out of the commission, and still remains 
in custody* 

Upon such a proof the bankrupt is set at liberty now, 
by the 49 Geo. 3. c. 121. s. 14. 

If the arrest in execution was satisfaction, every other 
creditor ought to insist upon the rejection of such a proof. 

There se^ms to be a much stronger reason that the 
petitioning creditor should have the benefit of a commis- 
sion against his debtor in execution than any other credi- 
tor.For when a creditor has used all diligence at a great ex« 
pence to recover his debt, against a debtor, who may have 
copyholds, estates-tail, mortgages, debts due to him, mo« 
aiey in the funds,&c. in abundance,which cannot be reach- 
ed by any writ of execution ; if he cannot sue out a com- 
mission after the debtor has been two months in gaol, 
.the bankrupt may make his peace with the other credi- 
tors, and the principal creditor will be remediless. 

If Colien V. Cunningham continues to be considered as 
irrevocable law by the courts, an alteration ought to be 
made in this instance by the legislature. Where the debtor 
is a trader, and his person is protected by privilege of 
parliament, every creditor can either compel him to make 
satisfaction or to become a bankrupt. See 4 Geo. c« 23. 
post. 

The same ought to be the case of every other creditor 
and debtor subject to the bankrupt law, which Cohen v. 
. Cunningham has anfortunately obQtructed. 

The 41 Geo. 3. c. 64, gave the creditor a power to dis- 
charge hisdebtorout of custody, and to have afterwards 
the same remedy against his property. But that excel- 
lent statute was but of short duration ; if it is ever revived, 
this defect in the bankrupt law will be supplied. 

If the bankrupji after the date of the commission is taken 
. in execution by the creditor, whatever might be bis mo- 
tive for it, it is such a conclusive election, that he shall 
not be permitted afterwards to resort to the commission. 
Exparte K9ioweU, 13 Fes. 192. 
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otber of the bankrupt's creditors, in proportion to tbeir re« 
spective debts (24). (For this note, vide post.) 



When an agent, without the authority or the knowledge 
of his principal, who was abroad, took the bankrupt in 
execution after the commission was sued out, it was held 
an unalterable election. Exparte WardtTy Cooke^ 132. 

But I should^hiuk it would not be held an election, 
if the creditor would make a positive affidavit that the 
bankrupt, was arrested before he had knowledge of the 
commission, and that he proved his debt or offered the 
proof of it at the first meeting afterwards, and then dis- 
charged the bankrupt. Under such circumstances it 
would seem he would have the same equitable claim to 
prove as a creditor who had him in execution at the 
suing out of the commission. 

A creditor having taken the bankrupt in execution, 
subsequent to the commission, afterwards released him; 
^nd proved his debt, the proof was ordered to be expunged, 
Exparie Bi$son,^3 M«rcA, 1 792, CooAre, 133. Ishould think 
the creditor would not be concluded till he had actual 
knowledge of the commission, for till then he cannot be 
said to have made an election. But in every case the 
proof of the debt ought to be made, before the bankrupt is 
released. 

If the bankrupt voluntarily surrenders himself in dis- 
charge of his bail, or if they surrender him, the creditor is 
not affected until he actually charges him in execution. 
Exparte Cundall, 6 Ves. 446, 1801. 

If the bankrupt is in execution at the suit of a creditor 
at the issuing of the commission, the creditor need not 
make his election till there is 2LiW\ditwdL,Exparte Warwick, 
14 Ves. 138. 

But if the bankrupt obtain his certificate before tliat 
time, I should think the creditor ought not afterwards to 
be permitted to prove ; the debt is then fully discharged, 
and it was his own fault not to make his election sooner. 

It was lately decided by Lord Chancellor Eldon, that a 
creditor cannot petition for a commission, or prove his 
debt under a commission, if the debt is of such a standing 
as the statute of limitations might have been pleaded in 
bar to. an action brought by the creditor against the 
bankrupt, before the date of the commission. Exparte 
O^wdney^ 15 Fes. 4P8. 

It had always been the practice of the list of com* 
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The chargcof fis. And be it further enacted by the authority aforesaid, 
sionersto be That the credltofS or creditor who shall petition for, and 

paid by the^ 
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missioners of which I am one, to admit the proof of such 
a debt, if it was sworn by the creditor, that it wa» a just 
debt, and had never been paid, and if the bankrupt also 
admitted upon his oath, that he had honii fide contracted 
the debt, and had never paid it. 

The following observations in support of the practice 
were drawn up before the writer of them had any opfior- 
tunity of knowing what arguments had been advanced 
by the counsel, or what reasons had been given by the 
Court, in the decision of this case. His reasons are there- 
fore neither borrowed, nor dictated by a spirit of oppo- 
sition to the authority of the court* 

This question must be determined upon the true con- 
struction of the statutes of bankrupt, and also of the statute 
of limitations, 21 Jac. c. 16. 

I will first consider the reason for ascertaining the in- 
tention of the legislature, and then consider how far this 
question had been settled by judicial decisions^ 

The statute of limitations was founded upon principles 
of sound policy, which sometimes permits a degree of 
injustice, in order to prevent a much greater degree of it. 
Tiie object of it was to give an honest man a ready defence 
against the claims of dishonesty, when a debt was de- 
manded, which never had existence, or which had been 
discharged, but demanded again at a time when the wit- 
' nesses were dead, or the receipts and vouchers were lost. 
This statute was founded upon the same principle, as 
that which was afterwards entitled, " an act to prevent 
frauds and perjuries." 29 Car. 2. c. 3. And it might with 
great propriety have borne the same title ; but the defendant 
ia equally guilty of the same moral wickedness, and vil- 
lainy, as that which the statute was intended to prevent, 
if he pleads this statute, when he is conscious, he has never 
paid a just debt. 

If a kind creditor has lent a friend a sum of money, in 
his indigence, and has had the delicacy never to remind 
him of it, because he thought it was inconvenient to him 
to repay it, and if he should ask for it, when his circum- 
litances have become affluent, the debtor may have the 
baseness and ingratitude to tell 1ms creditor,in effect I shall 
never pay you either principal or interest, because it ifr 
90W iix yeatrs since the debt was contracted. 
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obtain any cominission of bankru(n:, shall be and is and are 
hereby obliged, at his/her, or theirown costs andexpences^ 

' * • 

This certainly the statute permits, but God forbid t^at 
it should recommend. The statute was intended as a 
shield to protect^not a weapon to defend— 5'ct^o magis quam 
gladio opns esi. Liv. 

This statute of limitations was one of the greatest in« 
novations upon the common law, ; and though it may be 
considered a remedial statute, and therefore admits of a 
liberal construction, as far as it relieves against fraud, yet 
it ought to have the strictest construction put upon it^ a» 
far as it introduces fraud and injustice. 

The statute does not extinguish a real existing debt, 
but only gives an honest defendant, a certain and ready 
means ^ defence against a claim unfounded in truth and 
nalUjf* Hence apromise to pay a debt, where the action 
is barred by the statute, is binding as supported by a legal 
consideration; and the courts have gone so far as to decide 
that the bare admission of the existence of it is equivalent 
to such a promise, and that the action may be sustained 
within six years froin such an admission. And saying 
any thing which is not a positive denial, is considered an 
admission. Baillie v. Sibbald^ 15 Ve&, 185. 

The construction that an admission, that the debt is 
still owing was equivalent to a fresh assumpsit, and took 
the case out of the statute,wasa refinement founded upon 
an honest zeal to restrain, to a certain extent,the injurious 
and mischievous effects introduced by the statute. But 
this is far too long established now to be shaken. 

The statute of limitations uses the words actions only, 
viz." all actions of debt grounded upon any lending or con- 
tract without specialty, shall be brought within six years 
and not after." The question then is, whether this word 
action precludes a creditor from having any benefit under 
a commission of bankrupt,from a lending or contract with- 
out specialty, which is of more than six years duration. 

A commission of bankrupt has sometimes been called 
a statute execution, which I have always considered a 
puerile simile, in which there was little similarity, and 
from which no sensible or legal conclusion has ever been 
drawn. The whole proceeding in bankruptcy is founded 
upon statutes, that is, upon the express will and intention 
of the legislature ; or where it is not fully expressed, u{X)n 
that will and intention which we collect from those rules. 
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to sue forth and prosecute the same, until an assignee of 
assignees shall be chosen of such bankrupt's estate and 



universally established by the common law, or in the re- 
motest times for the interpretation of statutes. 

We have different rules for the interpretation of penal 
statutes, and of those statutes which do not punish, but 
are promotive of petribution or civil justice. 

The two first statutes had called the bankrupt an offen- 
der,^ and therefore they might be considered penal sta- 
tutes; the third, a statute passed in the 21 Jac. c, 19, in 
the v.ery first section, for that reason ** enacts that all and 
singular the statutes and Ikws heretofore made against 
bankrupts, and for relief of creditors, shall be in all things 
largely and beneficially construed and expounded for the 
aid, help, and relief of the creditors of the bankrupt" 

It is in this case worthy of consideration, that this most 
important statute in bankruptcy, was passed in the same 
sessions of parliament with the statute of limitations ; 
one is chapter 16, and the other chapter 19 ; they were 
probably composed by the sarpe author or authors; and 
at that time Sir Edward Coke, M^ho had been chief justice 
of England, was an active member of the house of com- 
mons, in which house they originated. But the question 
is, whether the word attion in the statute of limitations 
includes a commission of bankrupt, and whether that 
word which does not deprive a creditor of all chance of 
benefit from a trader's estate in the statute, in which it is 
used, shall exclude him from every possibility of having 
a share of it under the statutes of oankruptcy. Surely if 
this had been the intention of the legislature, they would 
have expressed it more clearly in one statute or the other, 
either in chapter 16 or in chapter 19. 

But if no statute of bankruptcy had been passed that 
year, I should have thought the word action could never 
have been extended to include a commission of bankrupt ; 
and if it admits a reasonable doubt, ought we not to re^ 
solve and remove that doubt, by the rule prescribed in 
that very year, by the legislature itself, viz. to expound 
it in all things wisely and beneficially for the aid, help, 
and relief of the creditors. 21 Jac. c. 19. s. 1. 

It may be said, perhaps, that we are still at liberty to 
construe those statutes to the prejudice of a particular 
creditor in favour of the creditors in general. 
But the legislature, by c« 19, sec< 9, has enacted that all 
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eflFects; and the commissioners to be named in tiny such 
commission sball^ at the same meeting which shall heap- 



creditors having security by specialty with penalties, or 
other security, or having no security, shall have a rateable 
part without respect to any such security*— This statute 
has expressly put all debts upon an equal footing in bank- 
' ruptcy ; and it seems repugnant both to the letter and 
spirit of it, to say, that if a man has lent a bankrupt money 
nmeteen years ago upon a bond, he shall be admitted to 
prove his debt ; but if another has lent him the same sum, 
and under the same circumstances precisely, with respect 
to interest or acknowledgments, except that the loan was 
seven years ago, and the security a promissory note, or 
any other simple contract, he shall be utterly excluded. 

And there is still another reason to be found in the 
very same section, why a creditor should be barred by 
the statute in an action, and not barred from coming 
mider the coin mission. 

The evidence is totally different : in the action neither 
the creditor nor the debtor can be heard ; under the com- 
mission, they both may and must be heard. 

The words of the ninth section,are— "the commission<» 
ers shall andmay examine uponoath,or by any other ways 
and means as to them shall think meet, any person or 
persons, for the finding out the truth and certainty of the 
several debts due and owing to such creditor as shall seek 
relief by such course of commission." 

This is the statute upon which the practice of admitting 
the creditor's proof of his own debt is founded. Thttrtah and 
cer/a2/?/j/ofthedebt is all that is required. Every idea of 
ti me and ofdifference of security by thissection is excluded. 
The creditor must first prove, upon oath , ho w h is debt arose, 
viz. by goods sold and delivered, or money lent and ad- 
vanced, &c. and whether he has received any satisfaction. 
The bankrupt must always be examined, when there is 
any doubt suggested,whether he contracted such a debt, 
what was the value he received in money or in goods, and 
whether he ever repaid the debt. 

In bankruptcy he must be compelled to admit, or per* 
jure himself, that the debt was still due and unpaid, if 
that is the truth and certainty of the case. The proper 
examination of a bankrupt, wfierever it is requested by a 
creditor, or thought neqessary by the commiss^neis^ is to 



836 5 Geo. 2. e. SO. 1182. 

pointed for the choice of the assignees, ascertain such costs, 
and by writing under their hands shall direct and order the 



this effect — What was the amount of your capital or pro- 
perty when you began trade, after payment of your then 
existing debts? what were the annual profits of your trade, 
if any ? what is the amount of your present debts ? For 
these are evidence of so much property received by the 
bankrupt, losses excepted by accommodation or sure- 
tyship ; from the sum of these subtract the amount of the 
existing property, and the difference is the amount of the 
waste or consumption of property during the time he has 
been in trade, and the deficiency the bankrupt must ac- 
count for by expenditure, losses, &c. 

If the bankrupt received from A. lOOOL in money or 
goods seven years ago, upon simple contract, he must be 
compelled to admit it ; and he must answer howhedis- 
posed of it, either by paying the debt, or if he never paid 
it, he must account for this as for all other property which 
faasgone through his hands. 

The admission then or the denial of the truth and certairir 
ty of the existence of a debt barred by the statute of limi- 
tations in bankruptcy is inevitable. 

If the bankrupt should refuse to answer, the commissio- 
ners must commit him. 

A commission of bankrupt is certainly subject to no 
limitation with respect to the act of bankruptcy: if that 
was committed fifty years ago, a commission may now be 
sued out, if a petitioning creditor's debt was contracted 
before that time, and still continued an undisputed debt to 
the present day. Of that there can be no controversy. 

The form of the depositions ever since the passing of 
tlie statute of limitations to the present time is material. 

The time of the commencement of the debt is never 
specified ; it is never presented to the ey^ of the commis- 
sioners, and it is only suggested to their minds by the 
observation of the assignees or some other creditor, and 
then they are called upon to inquire into the truth, cef 
tainty and reality of il, h^ examining together thecreditor 
and bankruptfin order to convince themselves of the origin 
of the debt, and its existence at the present time, or that 
it never has been repaid. 

The5G€0. 2. c 30, requires that the affidavit of the 

petitioning creditor before a master in chanoery shall con- 

« 
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assignee or assignees of such bankrupt's estate, who is and 
are hereby required to pay and reimburse such petitioning 



lain the truth and reality of the debt. No time is there 
required. 

By the 21 Jac* c. 19. s.9, bis subsequent proof, under the' 
commissioD, must contain the truth and certainty of his 
debt. 

The 5 Geo. 2. c, 30. s. 24, also declares, that the several 
statutes made concerning bankrupts intend that all such 
bankrupt's creditors shall be on an equal foot, and not 
one preferred before another, or paid more than another, 
in respect of his or her debt. 

Specialties and simple contracts are put upon the same 
eqiial foot in bankruptcy, by the 21 Jac. c. 19, and by the 
5 Geo. 2. c. 30 ; and specialties are certainly not within 
the statute of limitations. Is it not iair then to presume, 
perhaps to conclude, that simple contract debts also are 
not within the statute of limitations with respect to bank- * 
rupts; and that the legislature never considered the statute 
of hmitations as one of the several statutes madecbncern« 
ing bankrupts ? 

Iftbe debt is entirely extinguished in bankruptcy by 
the statute, then the commissioners ought to be as careful 
that such a creditor should have no share of the bankrupt's 
property as a perfect stranger who never had any dealings 
with the bankrupt ; and if a dividend should be paid to 
such a creditor, the assignees ought to I'ecover it back, as 
so much money paid by mistake. 

There seems to be another reason why the statute of 
limitations was not intended to have any operation in 
bankruptcy. It particularly excepts accounts between 
merchant and merchant. In Catling v. Sioulding^ 6 T. 
R. 189, Lord Kenyon says, " it must be remembered 
that there the plaintiffis not barred, though there has been 
no transaction of any kind between the parties for six 
years : for by his replication he insists that his case never 
was'within the statute, for that the accounts were between 
merchant and merchant." ' 

There is.sonie doubt upon this subject, whether there 
must not be one item within six years to take the rest out 
of the statute. But here Lord Kenyon has declared his 
opinion that the balance of an account between merchants 
was not affected by the statute, but might be recovered 
after any length of time like a debt by specialty. 
The reason that merchants accounts were excepted by 
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creditor or creditors such his,her,or their costsand charges 
as aforesaid, out of the first monies or effects of the said 



the statute probably was,that merchants are more metho- 
dical in their accounts, and are more careful in the pre- 
servation of their books, vouchers, and evidence of pay- 
ment, and therefore they did not require the aid of the 
statute for the protection and security of their payments 
like other persons out of trade. By this exception the 
legislature probably thought that the debts of the trader 
were not barred by the statute, and therefore that it could 
not have any restraint or operation upon the statutes re- 
specting bankrupts. 

If v^hat Lord Kenyon has advanced is law, then the 
balance between merchants and a specialty debt standi 
upon an equal foot exactly. And though in bankruptcy 
both the creditor and debtor may and muist be examined, 
yet what they swear is not conclusive upon the commis- 
sioners ; but the chancellor might direct an issue in which 
they might both be examined, in which the presumption 
of satisfaction, discharge, or release from length of time, 
would have all the effect that the wise discretion and 
observation of the judges could give it, and that presump- 
tion might be strengthened or weakened by the evidence 
of one or both parties. 

In short, the certainty and reality of a simple contract 
debt between traders or inbankruptcy would be ascertained 
by the same rulesj or principles, or nearly so, as we now 
ascertain the validity of a ti-ader's bond. 

Lord Loughborough has made an order that the pe- 
titioning creditor shall attend the commissioners in per- 
son, when they open the commiss'ion, and he shall state 
in his deposition the time or times when his debt accrued. 
That order had no reference whatever to the present ques- 
tion; but the object of it was, that the validity of the 
commission mightappear upon the proceedings, by having 
a sufficient debt antecedent to the date of the act of bank- 
ruptcy, which is still necessary. But that particularity is 
not afterwards required in his proof to entitle him to re- 
ceive a dividend ; and under the 46 Geo. 3. e. 135, many 
creditors may prove under the commission, who could 
not have been petitioners for it ; viz. all whose debts have 
been contracted between the act of bankruptcy and the 
diate of the comm ission. 

If this had been the law, all depositions of debts ought 
to have stated the date of their commencement) that If it 
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bankrupt, that shall be got in and received under the said 
commission; and every creditor ofthe said bankrupt shall 



were six or twenty years before the date of the act of bank- 
ruptcy ; and now, since the 46 Geo. 3. c. 135, before the 
date of the commission that the commissioners might have 
done their duty by inquiring whether there were any 
circumstances which rendered them realities or nullities. 
The absence of such specification of time fully proves 
the cotemporaneous interpretation of these statutes. 
—Cotemporanea constietudo optimus interpres est. 

These are the chief reasons whch result from the; inter- 
nal evidence of the statutes themselves, why the statute 
of limitations has uo reference to, nor ought to have any 
opei-atiou upon, the statutes respecting bankrupts. 

If we have recourse to arguments from inconvenience 
and hardship, which are properly placed in the scales, 
when other arguments are upon an equipoise, for we may 
fairly presume that to be the best law which produces the 
least degree of hardship and inconvenience, I should think 
in this case they will preponderate, with the reasons 
above suggested. If the bankrupt's estate has been pur- 
chased by the creditor's money or goods, it is surely hard 
upon him that he should see all the remains of it divided 
amongst the other creditors, and he must have no share of 
it whatsoever, because he cannot prove the bankrupt's 
admission of the debt within the six years preceding. But 
if it cannot be proved under the commission, the debt is 
not discharged by the bankrupt's certificate : and as the 
bankrupt has been compelled to admit in public upon his 
oath, that the debt was bondjide contracted and never paid , 
it follows, as an inevitable consequence, that when he is 
stripped of all his property, and has honestly conformed 
to the bankrupt law, he is still liable to answer this debt 
in person, and raay be immured in a prison, from which 
he can only be liberated by death, or the humanity of the 
legislature. Surely these are hardships, which are re- 
pugnant to the whole policy of the bankrupt law. 

I shall now consider how" far this question was decided 
before this case, by judicial authorities. 

The first is only a nisi pritis authority. Swayne v. Wal- 
lington,2 Str.Ql^y 13 Geo. 1. The plaintiff was an assignee^ 
of a bankrupt, and upon proving the petitioning creditor's 
debt. Chief Justice Eyre held, that a promissory note of 
twelve years standing was good, saying, that *** though six 
years were passed^ he could not presume it to be barred." 



330 5 Geo. 3. c. 30. 1733. 

Creditors may be at liberty to prove his, her, or their debt or debts ttnd*r 
prove debts ^jj^ g^^j^ commissioD, without paying any coptribution or 

"Without paying r ^ ^ f 



cootribtttion. 



The next is an anonymous case in Mosely^ p. 37, 15 Geo. 
1. It was a petition by the bankrupt himself to supersede 
the commission, because some of the debts of the creditors 
to make up 2001. were barred by the statute of limitations. 

The case is not very intelligible, because the chan- 
cellor proposes that there should be an issue, and that the 
bankrupt should have the benefit of the statute of limi- 
tations. 

The counsel for the creditors wisely decline it, as that 
would leave them as it seems nothing to try. The case 
then states, that the lord chancellor superseded the com- 
mission, " because the statute would be eluded, if the cre- 
ditors who suffered it to run upon their demands, should 
be allowed to take out a commission." 

Perhaps a less satisfactory reason could not possibly have 
been given by any court. It certainly would be eluded, 
in the case of all traders, who had become bankrupts, 
if actions at law were intended to include commissions of 
bankrup'tcy. But it would not in the slightest degree be 
eluded with respect to all the rest of the world, for the 
use and benefit of whom solely it was, as I humbly con- 
ceive, intended. It is idem per idem or 'dpetitioprincipii. 

It is said by Lord Mansfield in the nextca8e,that Mosely 
is a book which ought not to be quoted ; and the present 
Chief Justice Mansfield who argued the case, when it was 
cited against him, declared that it was the first time that 
he had ever heard of such a book. 

. But whatev^ is the authority of the reporter, he could 
not be so ignorant as to mistake the point he has stated ; 
and Lord Chancellor King must have expressed a strong 
inclination not to support such a debt in bankruptcy ; 
• but his reporter has not preserved any reason worth re- 
peating. 

It must be observed too, that this is the petition of the 
bankrupt, who is particularly competent to dispute the 
iruthy certaintj/ zhd reality of the debt, as it must lie with- 
in his own knowledge. 

The next case seems to be a solemn judgment upon the 
point by Lord Mansfield, and the other judges of the 
King's Bench, argued by the present Chief Justice Mans- 
field, and Sir Elijah Impey, afterwards Chief Justice of 
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sum of money whatsoever for of on account of such debt 
or debts; any law or statute to the contrary not with* 
Standing. (25) (For this note, vide post.) 
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India. Qumitock v. England, 5 Burr. 2628, S,C. 2 BL 702. 
J.D. 1770. 

" It was a special case, and the question was as to the 
validity of a commission of bankruptcy, the debts of the 
petitioning creditors being of above six years standing." 

It was not stated that the bankrupt admitted that the 
debt bad never beendischarged ; but only ** that the bank- 
rupt appeared and was examined by the commissioners." 

Lord Mansfield savs, " that the statute of limitations 
does not destroy the debt, it only takes away the remedy.*^ 

Sir James Burrow tells us " the other three judges,Mr. 
Justice Aston, Mr. Justice Willes,andMr. Justice Black* 
$tone concurred with the Chief Justice," that this objec- 
tion lay only in the mouth of the bankrupt himself, that 
he had waived it by appearing,and submitting to the com<- 
mission^ and being examined undent; and that as the 
debt still subsisted, (though the remedy was taken away,) 
this vras such an acknowledgment of it, as put it out of 
the power of a third person to make the objection." 

This seems to be as solemn a judgment as can be pro- 
nounced by a court of justice. 

And therefore we may expect that Lord Mansfield 
would act conformably at nisi prius nine years afterwards, 
as it appears he did. ^ Fowler y^Brorvn, Cooke, 11. 

But as the writer of these observations goes the length, 
that the statute of limitations has no effect whatever in * 
bankruptcy, or that the commission is net within the 
statute^ he must differ from these judges in the reason 
they gave, or that the bankrupt himself could have availed 
himself of the statute. 

The bankrupt may deny the existence of this like alL 
other debts. Upon that the conimissioners must first ex-^ 
ercise the functions of a jury, and then, upon a proper ap- 
plication, the chancellor may direct an issue to try the ex- 
istence and certainty of the debti This may be done in 
all cases, whatever is the duration of the debt. 

Lord Eldon has lately decided that a commission of 
bankrupt iis not included in the y^ords actioti or suit in the 
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Notice of inert- 36. And be it further enacted by the authority afore- 
K?J^S1 said. That where any commission of bankrupt shall issue 
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2Geo.2.c.23. 5.23, whichenacts, that noattoraey shall com- 
mence or maintain any action or suit for fees until the ex* 
piration of one month or more after he shall havedelivered 
to the party a bill of the fees. Exparte Sutton, 11 Fes. 163. 

An objection was taken upon a petition in bankruptcy, 
that the debt was a bill of costs due to the petitioning 
creditor as an attorney, vrhich had not been signed and 
delivered under the act of parliament. 

Lord Eldon said, " There is no doubt an attorney's 
bill is a legal debt, and he has all the remedies, that are 
pot taken away by act of parliament : but the law has re- 
strained him from bringing any action, except his bill 
has been delivered a month, but leaves him where he was, 
previously to that act, as to commissions of bankruptcy. 
The language of the act has not restrained this remedy, 
which, is therefore open to him. And my opinion there- 
• fore is, that it is not necessary to deliver his bill." 

These are the very words, if I could have expressed my- 
,selfsowell, which I would have applied to the word 
action in the statute of limitations with a reference to com- 
missions of bankruptcy. 

Witii the late decision. Ex parte Dewdnti/,^s a commis- 
sioner! shall always comply; but I have collected these 
authorities to shew that we had some reason for our for- 
' mer practice. 

Though the preceding reasons were collected, not by 
an advocate, who sometimes must argue against his own 
judgment, jet the reader must make allowances for the 
partiality for an inveterate practice. 

And I ought still further to add, that the Lord Chan- 
cellor's judgment convinced many of the most judicious 
' gentlemen in the profession ; and that he offered the pe- 
titioners a ca^e for a court of law; which was declined as 
' desperate. 

The Lord Chancellor concluded his learned argument 
by observing, that " upon the whole my opinion as to the 
general point is, that in the consideration of this statute 
a commission of bankruptcy is nothing more than a sub- 
stitution of the authority of the Lord Chancellor, enabling 
bim to work out the payment of those creditors, who 
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Out from and after the twenty-fourth day of Juhe^ one 
thousand seven hundred and thirty-two, the commissioners 
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could by legal action or equitable suit have compelled 
payment ; and that the objection upon the ^tatut^ is com- 
petent to the creditors, and may be sustained. And I 
see no reason for holding that it is not competent to the 
bankrupt to take this objection, and if he waives it to cre- 
ditors." 1 5 Fes. 498. 

Thechancellor has not said whetherthe commissioners, 
as often as they perceive the debt is Within the statute of 
limitations, must reject the proof, but only where an objec- 
tion is made by the creditors. This again rarises a question, 
whether the commissioners and the chancellor are to 
act upon the objection of any one creditor, or the majo- 
rity of the creditors, in value, held at an advertised meet- 
ing for the consideration of the subject. 

But I presume Lord Eldon meant, that such a debt 
must bei disallowed or expunged if any one creditor ob- 
jects to it. 

In the above case, the counsel observed, that the sta- 
tute of limitations did not extend to suits in ttie admiralty^ 
and spiritual courts. 

They also cited the following authority: Lord Chan- 
cellor King and Lord Ch. J. Raymond decided, that where 
a testator after six years incurred, makes his will, and 
charges his lands with the payment of his debt8,it had been 
held that such will revives the debt, in regard the same, 
though the six years are passed, continui^s stiii to be a 
debt in conscience ; and a defendant may, if be pleases, 
waive the benefit of the statute, Jones v. Earl of Strafford, 
3 P. Wmt. %9. 

This has been disapproved by Lord Hardwicke, Lord 
Alvanley, and Lord Kenyon, but considered by Lord 
Hardwicke as established in hacon v. Bngges, 3 Atk. 105, 
and Ouchterlonyv.Earl Powis^ Jmb'. 231. and adopted by 
Lord Mansfield in Tnuman v. Fenton^Cowpi 544. 

These are debts which may be owing, but their exist- 
ence may still be disputed. 

Sir Thomas Sewell held, that a trust for payment of 
debts would revive a bond after the expiration of twenty 
years ; but that decision was afterwards held to be wrong. 
Lord Eldon, U Fes. 488. 
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therein aamed, or the major part of them thereby au* 
thorized, shall forthwith, after they have declared the 



The expiration of twenty years without payment of 
interest or acknowledgment uncontradicted, is conclusive 
evidence that the bond is released. 

But surely that rule of evidence would not prevail in 
bankruptcy, if opposed by the positive testimony both 
of the obligor and the obligee. 

The chancellor observed, that *^ in the administration 
of assets, under a creditor' shiW^ executors are not bound to 
p/cflflf^Ae statute of limitations : and if they do not, the 
creditor filing the bill will have a decree on behalf of him- 
self and all other creditors, and will be paid; but the con^ 
stant course in the master's office is to take the objection 
against other creditors, and to exclude from the distribu-p 
tion those who, if legal objections are brought forward, 
cannot make their claims effectual: a case affording an 
analogy, which goes directly to the point." 

The chancellor cited also the following authority : 

The court of Common Pleas were clearly of opinion 
that the payment of the dividend under a commission 
against one partner, was such an acknowledgment of tbf 
debt; as took the case out of the statuteof limitations with 
respect to all the other partners. Jackson v.* Fairbanks 
? lien. Black. 340. 

Because the voluntary acknowledgment of one of sevev 
ral drawers of a joint and promissory note, takes it put of 
the statute of limitations as against the others; and mayb^ 
given in evidence, in a separate action against aiiy of the 
others. Whitcombv. Whitings DougL6dU 

I shall presume to observe, that in such a case in bank* 
ruptcy,mor2Ci justice or equity is not violated, because the 
creditor could have bad no dividend unless ajustand real 
debt bad existed : and it is reasonable that the solvent part- 
ner should pay the remainder, which the honest declara* 
tion of the bankrupt, independently of the bankruptcy^ 
would at any time have made him liable to pay. 

And it would still be harder if the party who is not 
z bankrupt,by bis acknowledgment could at any time 
subject the bankrupt to the liability of paying it, when 
Jie was deprived by his bankruptcy of all roeaus of doing 
it ' 
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person or perBons, against whom sucb commissioQ shall 
issu^ a bankrupt or bankrupts^ cause notice tkeieof to 



The debtor to a batikrupt may plead the statute of 
limitatioQS in an action by the assignee as he could against 
the bankrupt himself. Held by Lord Kin^r, South Sea Com* 
paay y. tVeymondselt^S P. fVms. 143. 1732. The same was 
decided in Gray v. MendeZy 1 Str. 556. 

An honest man ought to have the same power of ^ead- 
ingnt both in one case and in tbe other ; a dishonest man 
ouffht not to be allowed to do in either. 

Lord Hardwicke doubted, where a partnership owed a 
debt, whether the creditor could sue out a commission 
against one of the partners only ; and he directed a tiial be- 
fore Lord Ch. Jus. Willes : and he said^afterwards, what- 
ever doubts I might have before, it is now established to 
be law, on tbe .unanimous opinion of the court of Common 
Pleas,tbat a commission of bankruptcy may issue against 
one partner only (or a joint debt: tltough to be sure in an 
action at law against oue partuer,it could not be maintain- 
ed unless the others are joined in it. Esparte CrispCf 
1 Aik. 133. 1744. 

' The judgment of Chief JusUce Willes, in the above 
case, may be seen in Willes Rep. 467. Crispe v. Perrkt. 

Froo)^ thg admission of counsel and the declarations of 
theCb. Justice, it is evident that at that time all joint cre- 
ditors might prove under a separate commission, and re*- 
ceive a dividend, which they cannot now unless there is 
no solvent partner or no joint property. Exparte Acker* 
many 14 Ves, 604. Ch. Justice Willes, in Crisp v. Ferritt, 
doubted whether the joint creditor ought to be allowed to 
petition for a commission, unless the bankrupt's snare of 
the joint debt amounted to 100/. which it did in that case. 

But there seems to be no reason for the doubt, as tbe 
creditor is entitled to receive a dividend upon the whole 
out of the partnership estate. If it were just 100/. it has 
all the effect of every separate debt of 100/. 

A debt due from one partner to another, before there is 
settlement of their accounts, is not a ieq^al debt to support 
a commission ; but after their accounts are liquidated, 
or if one is indebted to another 100/. independently of 
the joint accounts, it will be the foundation of a commis- 
sion. Ex parte NokeSg 2 MonL 148. 

The debt of the petitioner must be a legal debt ypo9 
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be given in the Ijmdon Gazette^ and Bball appomt a tinne 
and place for the creditors, to meet; which meeting, for 



which an action may be brought in a court of law : 
a debt' for which the creditor has a remedy only in 
a court of equity is not sufficient Exparte Hi/lt/ard, 
1 Jtk. 147. S* C. 2 Fes. 407. 1761. The petitioning cre- 
ditor's debt must be a legal debt, not a debt which can be 
recovered only in equity. The assignee of a bond or a chose 
in action therefore cannot petition. Mediicott .> i se^ Str. 
89^.1731. 

Ifirrdthis first advanced by Lord Parker in Exparte 
Lee, I P. Wms. 783. 1721. : no reason has been given fcr it. 

Sir Joseph Jekyll said, after observing that bankruptcy 
was^ term not known to our common law^ that there can 
be no such thing at an equitable bankruptcy ^ it must be a 
legulone. Small x. Dudley,^ P. fVms. A^7. 1727. He 
meant, I presume, that the judges at law must construe 
statutes, and their construction cannot be controlled by a 
court of equity. 

The words creditor and debts, in this section, and in 13 
EHz. c. 7. 8. 1 and 2, must therefore by the judges be 
construed such only as would be so considered by a court 
oflaw. 

In the case of an assignee of a bond, or of a chose in 
action, the commissioners admit the proof, by bringing 
both the assignor and the assignee before them : the one 
to swear that the debt was owing before the assignment, 
and that be has received no satisfaction, and the as* 
sigiiee, that he has received no satisfaction since. 

Such is the mode of proof byabankruptand his assignees. 

If the assignor and assignee were together to petition 
thechancellor, and make such a special affidavit of the 
debt, and join in the bond, it is probable that no objection 
could.be made to the commission. 

It is reasonable that all who can have a dividend under 
a commission should be enabled to sue it out. 

Under this statute the assignees of a bankrupt may 
bring actions of their own accord, and may bring suits in 
equity, compound and refer by authority of the creditors, 
but the statute is silent respecting suing out commissions; 
but being authorized by a meeting of the creditors, if tbp 
1)ankrupt and the assignees were to join in the petition, 
tiiidavit . and bond as I have just described^ I cpnceive 
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the city of London, and all places within the bills of mor* Irisb sut 
tality, shall bo at the GuildhalLof the said city, in order ^*''^^** 



the chancellor wbuld not object to the commission,* 
and that it would be held valid in a court of law. 

An infant cannot be a petitioning creditor, because his 
bond to the chancellor would be void. Ex parte Bar» 
row, 3 res, .554. 

But as every one ought to have the benefit of a com-* 
mission, who can sue at law, I should think the guardian, 
or the j^roc/^ei/i ami, and the infant together^ might joiQ 
in the aQidavit and the bond. 

A debt unsettled, if the balance due to tbe petitioner 
is sufficient, will, support a commission. Flower y. Her* 
lert, 2 Ves. 327. 

A solicitor may sue out a commission without deliver* 
ing his bill according to the statute. 2 Geo. 2. c. 23. See 
ante, p. 232. Ex parte Sutton, 11 Fei. 163. 

Or whilst it is ordered to be taxed, and all proceed-* 
ings in the mean time to be staid. Mostly, 27* 

But the commission will be void, if the bill is reduced 
by taxation under one hundred pounds. 

Every attorney's bill must be taxed before it is proved 
under the commission after the opening. 

If a creditor after notice of an act of bankruptcy re- 
ceives so much of his debt as to reduce it under 1001. 
he may sue out a compiission. 

For he would have had no right to retain it, if another 
person had sued out the commission ; and in bankruptcy 
such a payment is void. Man v. Skrpherd, 6 T. R. 680. 

It would be the same if the debt was above lOOl. and 
the whole had been paid with a knowledge of an act of 
bankruptcy. 

A sum awarded by an arbitrator is a good petitioner's 
debt, as an action may be brought upon it: and it is no 
objection that a bill is filed, or any other proceedmg m- 
stituted to set it aside, otherwise it would be m the tra- 
der's power to frustrate the effect of the award, and to 
gain time to dissipate his effects, Exparte Ltngood, 1 
Ath. 240. 

If a trader is a surety for another, a pommission may be 
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to choose an assignee or assignees of the said bankrupt's 

estate and effects : at which meeting the said commission* 

/ 

-,. !'■ -■- 

sued out against him, as if it were his own debt. Heykr 
V. Hall, Palm. 325, A. D. 1622. 

A husband alone cannot sue out a coniimission upon a 
debt due to his wife as executrix or administratrix, for he 
cannot swear to the debt as due to himself. Exparte 
Scaplesy 17 Vin. 67. 

If the debt is due to the wife, in her own right, I should 
think the husband and wife ought to join, as they do in 
an action at law ; and if the husband shoulddie before the 
dividend, the right to it would survive to the wife, . 

^ If the bankrupt is indebted to a partnership, or to two 

obligees in a bond, one alone cannot petition, they must 
all join. Buckland v. Newsame, 1 TaunUAlT. 

But one may afterwards prove the debt, execute a 
power of attorney to vote in the choice of assignees, 
sign the certificate, and do all other acts to bind the rest. 
Ex parte Mitchell, 14 Fes. 527. 

' If the creditor has a mortgage or pledge, he may sue 

out a commission, but he must state what his security is, 
^ben he proves his debt at the opening of the commis- 
sion* 

A debt contracted before trading, or during the trading, 
will support a commission; but not a debt contracted after 
the party has left off trade : this was first decided in the 
King's Bench, jinon. 1 Fent. 5. J. D. 1668. 

The law seems to be well explained by Lord Holt,thus : 
" Though a man quits his trade, yet he may be a bankrupt 
for the debts that he owed before. And though a man 
who has become creditor to him after the quitting of his 
trade cannot sue a commission of bankrupt for such debts 
contracted after, yet if the old creditors sue a commission 
of bankrupt, this new creditor ,shali be admitted to have 
a share of the bankrupt's estate. And if A. being a trader, 
becomes indebted to B. in lOOL and then he quits his 
.trade, and afterwards becomes indebted to B. in lOOl- 
more, and afterwards A. pays to B. 1001. not expressing 
tapon what account : since so much in quantity is paid 
to B., as was due to him from A., when A. was capable 
of being a bankrupt, it would be too rigorous to admit R 
to sue a commission of bankrupts for the old ^ebtof 1001/ 
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ere shall admit the proof of any creditor's debt (that shall 
live remote from the place of such meeting of the com-* 

But to this pointy he said, that be would not give an ab« 
solute opinion." Note: All this that Holt, chief justice, 
said, was not contradicted by any of the other judges. 
Meggot V. mils, 1 Lord Ray. 286, 1697. 

Lord Eldon has said, ** Upon the point which has 
been taken at the trial, whether a commission can be 
sustained by an act of bankruptcy, committed after re- 
tiring from trade, the debts contracted in the course of 
trade remaining unpaid, I shall say no more, than that 
my clear opinion, unqualified by any doubt is, that tht^ 
commission may be sustained ; and I should not have 
heard so much unon it, if I had not understood that two 
of the judges hela different opinions upon that question 
at the assizes,'* E» parte Bamford, loTez. 458. 

If this were not so, every trader might avoid all the con- 
sequences of bankruptcy, if lie should cease to trade be- 
fore he had committed an act of bankruptcy. 

The^ executor of a bankrupt, unless the commission 
against his testator has been superseded^ cannot take out 
a commission of bankrupt for a debt due to the testator, 
for such debt vested in his assignees, and consequently the 
executor not entitled at law to oe the petitioning creditor. 
Exparte Goodwin, 1 Jtk. 100. 

That is the whole of the report in Atkyns : it ought to 
be added, if the testator had not obtained his certificate. 

"Where one partner had paid his share of a joint debt 
to" another partner for him to pay th^ joint creditor, 
which he omitted to do before he became bankrupt, this 
debt might be proved under his commission. Wright v. ' 

Hunter, 1 East, 20. 

And if the partner had paid the joint creditor and had 
called upon the other to restore what he had paid him ; 
upon his refusal, it would no doubt be a debt which would 
support a commission. 

The petitioning creditor's debt was exactly lOOl.but 
payable upon a note at a distant future day, and by the 
preceding section debts payable at a future day, upon a ' 
written security, will support a commission ; but it was 
objected that when the discount was deducted the debt 
under this section was l^ss than lOOl. But the court of 
King's BencTi held the commission was valid. The statute 
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tnissiobers) by affidavit^or, being of the |>e6ple cialle4 
quakers, by solemn affirihation, and also permit any person 



has made no distinction between the amount of present 
and future debts ; and by the 7 Geo, 1. c. 31, the discount 
must be deducted from the dividend, and not from the 
proof. B.R. Hil. 1811. 

When the petitioning creditor proves his debt at the 
opening of the commission, the most satisfactory mode is 
to produce a bill of particulars, and to file it with the pro* 
ceedings,and the petitioning creditor swears the bankrupt 
is indebted to him in such a sum,according to the account 
annexed. The petitioner's creditor must afterwards 
prove his debt under the commission. Or he can derive 
no benefit from it. 

I come now to the consideration of the bond to the 
chancellor. It is a mistaken notion that it was first in* 
troduced by this statute, or by the expired statute, the 
5 Ann. c. 22. s. 7« 

It existed in practice long before that statute, in which 
it is first mentioned* 

Seijeant Goodinge, who wrote in the reign of Will. 3d, 
gives the " form of the bond to the chancellor, or lord 
keeper, upon suing out the commission of bankrupt.'* 

The obligation is in Latin^ the condition is in English. 
Serjeant Goodinge has left blank the penalty of the bond. 
It perhaps might vary according to the discretion of the 
chancellor. 

We have seen that the affidavit that the bankrupt's 
debts amounted to 1001. and that the petitioner believed 
him to be a bankrupt, must have rested only upon an or- 
der of the chancellor. 



Treby, Ch. J. is reported to have said, that it is not ne- 
cessary to prove that the bankrupt was indebted in lOOl. 
though the practice has been to do so; because though the 
cbancellor before he grants a commission frequently re- 
quires such proof, yet it is only inatter of discretion in 
him. Smith v. Blacknam, 1 LordRuym. 724. N. F. 10 fV. 3. 

But the condition was as follows : "The condition of this 
obligation is such that if R. R. merchant, be a bankrupt, 
according as A. B. by his petition, &c. hath alledged, then 
this obligation to be void or else to stand in full force.** 

I cannot therefor^ agree to what I^ord Hardwicke has 
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duly auiiimized by ktter of aitomcy from aitch craiiton^ 
oath or affirmation being made of the due execution 



said, that a commission of bankruptcy is as much ex debito 
jusiitim as a writ, 1 Atk, 21'8; unless the proposition means 
that ei^ery thing is ex dd)itojustitks^ if we comply with the 
conditions v^^hich the legislature or & sound discretion has 
prescribed. 

The bond now required by the statute did not take 
away the common law remedy by action, for maliciously 
suing out a cottimission, as tor a malicious prosecution. 
Brown v. Chapman^ 3 Burr. 1418. 

In that action 200OI. or 20,0001. might not be thought 
by a jury too great damages. 

Lord Hardwicke said, it was in the breast of the court 
where the bankruptcy was a doubtflil case, and the com- 
mission superseded, either to direct an inquiry before a 
master of the damages sustained by the bankrupt, or a 
quantum damnificatus upon an issue at law, and after the 
damages ^re settled, the' court might, for the better reco* 
Tery thereof, order such bofid to be asaign^ ; but the 
present case was attended with such fh^raat cimumslan* 
ces that he assigned the whole penalty of the bond. Ex^ 
parte G^er^ 1 Atk. 144 174A* 

In a case where the chancellor assigned the bond to 
the party a^in^ whom the commission was sued out, 
who brought an action upon it, the defendant pleaded 
that the commission was not taken out fraudulently or 
malieiously, to whicb the plaintiff demurred generally. 

Lord Kenyon said ** it is clear that the legislature did 
Dot intend tnat the court, in which the action is brought, 
should examine into the question of fraud or malice." 

To the objection that there would then be nothing to 
try, Mr. J. Laurence observed, the defendant may plead 
performance, non est factum^ or tljat the bond was not^ 
assigned. Smith v. Broomhead, 7 T. R. 300. 1797. The 
statute says expressly the cfaauGetlor shall order satisfac 
tion. 

In the next case the chancellor assigned the bond not 
to the party the supposed bankrupt, but to a creditor, who 
had ohtaLined 2l supersedeas of the commissiofl,in which the 
bond was given, and who was an assignee under a subse- 
quent commission, . The defendant put in a long plea^; 
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. thereof, eitbcF by an affidavit sworn, or affirtoation made 
heSore a master in Chancery ,ordinary or extrs^ordiuary, or 



the elfect of it was, that the chancellor" had made such 
prdors for the paymeiift of w»ts to the plaintiff, besides 
^ ^h^ assigncnent of tb^.bond* that he was not damniQed. 

Lord EUenborough said, " the bond might be assigned 
tq . a creditor as- a, pa rty griev$d ; every creditor may be 
»ai4to be a party grieved by a fraudulent commission. 

. ^ The order of tlie chancelter upon the party to pay the 
damage he ascertained, would only attach upon the person 
pf the petitioner,' and not upon bis estate ; and therefore 
it was thought expedient to give a remedy at law, which 
would bind his property/ 

" If the bond be forfeited, he may assess the damages ta 
the whole or any part of the penalty ; and where the bond 
is assigned generally without any abridgment, we must 
take it he has ordered the whole penalty to be recovered 
at law." Smithejf v» Edmonson^ 3 East. 2-2. 1802. 

' Lord Eldon said, it had been decided as above that no 
otie can dispute the finding of the lord chancellor, who 
is to act as a jury ; and if he assigns the bond, that is de- 
cisive evidence that the commission was maliciously sued 
out. ' - . 

But bavitfg proposed that the damages should be ascer- 
tained by the master, or in an' issue quafdumdemmficetm^ 
tile order was made to supersede the commission with 
costs without prejudice toan action/ Expartt Iauic^W Vet. 
416.1806. 

In a subsequent case, where the conduct of the petition* 
ing creditor had been improper, and having himself be- 
come a bankrupt, the chancellor ordered tliat the person 
against whom the cotiamission was sued out should re- 
ceive 301. which he might prove under his commission. 
Miparte * Rimene, 14 Ves. fiOO. 

Ift Wy down's case, 14 Fes. 80; Lord Eldon has stated 
the mode by .which a commission of bankrupt Ts sued out, 
but with'sonae little-inaccuracy particularly with regard 
to the bonrl. I know his lordship's candour too well to 
think he will be displeased if I should presume to sup- 
pose that my inquiries into the subject have enabled 
rue to state it rather more correctly. 

Lord Eldon has^aid that he supposed that when the 
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before the commis8ioner8,rii>/i tod (which oath or afRrma- 
tion they are hereby, respectively authorized to administer) 



affidavit of the belief of the act of bankruptcy was framed, 
attention had been paid to this section. I have shewn in 
p. 200 that it is much more ancieatv 

His lordship thea proceeds to state," nor is there in the 
bond any thing requiring the obligor to prove ihat an act 
of bankruptcy had been committed at the date of the bond , 
but that the party was a bankrupt at the time of taking 
out or issuing the commission.". Lord Eldon said this, 
ihinkiog that the bond would be drawn as the. statute 
directs ; but in fact it is not : that part of the condition is 
precisely the same now as it Was in the time of Serjeant 
Goodinge, before this stajtute, and even before the statutes 
of Queen Anne. See ante ^AO* 

The cQodition there is, the obligation shall be void if A. 
B.&e a bankrupt, and now it is if A.B.fs become a bank,-* 
rupL Lord Eldpn proceeds to say" the bond is to be assign- 
ed only upon failure to prove him a bankrupt at the tinie 
of suing out tlie commission.** 

That is agreeable to the statute, viz. that* upon such 
failure the chancellor is im powered to assign the bond to 
an assignee, who can sue in his own name. 

But the bond is in fact given to the chancellor updn 
eoDdition that the party is becomes bankrupt, which must 
mean at the tinae of the execution of the bond ; if then he 
was not a bankrupt at that time, but has become one 
before the date of the commission, the bond in such' a 
casjk would be forfeited; but it could not be within the 
statute ; and if it were assigned, the assignee could not 
sue in his owu name,, but the action j;ni|Bt be brought io 
the name qf the lord chancellor* 

In Wydown's case. Lord Eldon made a most important 
decision, viz. that the commission was valid, if an act 
of bankruptcy was committed on the same day at any 
hour or minute prior to that in which the seal \$ras 
affixed to the commission, though no act of bankruptcy 
had been, committed when the docket was struck, 
that is5v>wben the petitioning creditor*s affidavit and 
bond were deposited in the offipe, and the usual entry 

made in the docket book. 

♦. . • • ■ . 
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^and m case of <:reditors residing in fore^gn parts, such 
«(ridavits or solemn affirm^i/tioiss to be made before a magis- 



* His rasbhess in mating the affidavit was not to affect 
the rest of the creditors. .14 Fes. 80. 

What Lord Eldon has said in tibist^se iildtioes tne to 
hope that he will approve of my aftinadversii^ns Ktpon 
Lord Kenyon's judgment in the case of Gordon v. Wilkin^ 
son, 8 1\ R. 507'. see ante, p 214. 

Lord Eldon' has declared that the consequences of 
Striking a docket, not for the purpose of prosecuting the 
commission, but for the purpose of arrangein«fit, we so 
serious, that they call for the observation, that those who 
swear to ttieir belief that an act of bankruptcy has been 
committed, should be a^ble ta assign some solid reason 
for that belief. Esparte Bourne, \6 Fe<. 147. 

It may not be improper here to state the exact steps of 
the present practice in suing out a commission. 

In the country the petitioning Creditor goes before a 
master extraordinary in chancery, and swears to the 
amount of his debt; and that he believes his debtor is 
become a bankrupt ; and he executes the bond, and then 
both are sent to an agent in London: if the petitioning 
. creditor resides in London, or in the vicinity, be must 
make his affidavit before a master in chancery ; and the 
bond will not be received, unless it is execut^ at the 
bankrupt office. When the affidavit and bond aie deli- 
vered, in each case, at the office, and xin entry is m^e in 
the docket book^ t)[ie petitioning creditor is s^id to have 
struck a docket. 

No petition is liow carried to the bankrupt office as 
used to be done formerly^ 

The word originally was dogget, which is used through- 
out the statute 4 and 5 W. and M. c. 20, which directs 
that all judgments to affect lands shall be f>otinto an ai- 
pkabetical doggtt as something that was wdl known at 
the time. I'his dogget, or as it is now prociotnaoed dock- 
et, contains an abstract of the judgment; so probably the 
dogget or docket in bankruptcy contained an abstract or 
memorandum of the petition, affidavit and bond of the 
creditor or creditors who sued out the conuaaission. 

. I have fully shewn before tljatt a complaint in wfiting 
8 required by the 13tb Eliz» ;and therefore must be co- 
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trite, where the party shall be residing, and «haU,togetber 
with such creditors letters of attorney, be attested by ^ 



e^al with it ; and it is probable that the affidavit and the 
bond followed soon aften^'ards^ though the date of their 
origin cannot be fixed; but it is abundantly certain that 
they had been required by the great seal before they 
were introduced into the expired statutes of Queen Anne. 

The word docket is never mentioned in any of the 
bankrupt statutes before the 4() Geo. 3. c. 13^. s, 3. The 
etymolo^ oi'the words striking a dogget or docket, though 
we are now familiar with the meaning, I cannot learn or 
form a conjecture of '• 

In Lord Erskine's order, 29th Dec. ISOG, it is declared^ 
^^ that no docket shall hereafter be con.sidiTed as struck 
until the same shall be entered in the docket book." 

The docket book is arranged alphabetically^ and each 
pasfeis divided into seven columns, nt the head of each 
of which respectively is written as follows; 

Bankrupt. ^""''^'\ Residince. .^\ Rendence. ^*«' ^^"^'^f 
'^ Jmrif ' Agent, si ruck, Cotnmtssion, 

/in B* Hercbant. Liverpool. C. D. Cbanc. -lane. Sept. 20. Sept. 24, 

If the bankrupt*s name begins with B, then it is e«:tered 
as above at the end of the names bcigimaiug witlt B ; and 
to search if a doOk^l isstruck» the person is only to begin 
with the last B. and to go back till he is satisGed,. He 
pays Is. for the search. 

After the docket is struck, the solicitor within the next 
four days bespeaks the commission ; he theU pays the fees 
for it, and the clerks make out a.petition, and procure for 
him a commission from the office of the patentee. They are 
tueked together, 9nd at one corner of the petition thcj^a^ 
is written* viz. " Let a commission iss^ie as prayed, and 
bedire<?ted to John Nares, Edward Christian, Robert Tal- 
bot, Robert Capper, and Francis Vesey, Esquires" (or as 
the case may be,) 

The petition and commission are taken too:etherto the 
cbdncellor, and he signs the JicUs " Eldon C," and then 
the confimission is immediately seajcd either in private, or 
at a public seal. The commission always bears dat^ the 
day it i^j^eftl^d ; wd thf^t date is then entered under tie 
column left for it in the docket-book. 
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notary pubHck, to vote in the choice of an assignee or 
assignees of such bankrupt's estate and effects^tn the place 



(24) See pap:e 'I'Zl. In the decisions under this section 
there is much contradiction ; I shall therefore state them 
cpncisely according to their dates. 

In the first the petitioning creditor struck a docket upon 
a niistaken act of bankruptcy ; the debt was paid by the 
debtor, the chancellor ordered it to be paid back to the 
estate of the debtor, upon the ground, as it appears, that 
the transaction was an abuse of the process of the court 
Exparte Thomson, 1 Ves.jwu 157. 1790. 

But the case is extremely confused. In the next case 
a docket was struck, and the petitioning creditor com- 
promised his debt by receiving bills of exchange for his 
debt. A commission was, sued out by another creditor, 
and the former creditor delivered back the bills and ap- 
plied to prove his debt under the commission ; but the 
commissioners and the chancellor afterwards held tliat 
his debt was forfeited under this section. Exparte Gedge, 
3 res.349. 1797. . 

• • 

In Wydown's case, 14 Ves. 85, Lord Eldon observed 
upon this that a court of justice is not justified in extend- 
ing a penal clause of an act of parliament against, the 
direct, plain, and obvious expression of that clause. 

In the next case, securities were obtained by the ere- 
ditor after, not merely a docket struck, but a ccimmission 
actually issued. Lord Eidoh held that the words •• skati 
privately have and receive more in the pound than the 
other creditors" must be construed *^nmy.^* 

The statute not merely prohibiting the transaction but 
making it an act of bankruptcy proceeds upon this rea- 
son, that the proof that an act of bankruptcy was com- 
mitted, may be in the power of the first peiitionicr 
creditor, but it may not be within the reach of any otbn, 
creditor. 

The statute throughout the section calls the person who 
fo compounds with the creditor a bankrupt; and Lord 
JEldon represses a doubt, which it was not necessary for 
him then toremove,whether this clause means a person ac- 
tually a bankrupt (that is a trader who has committed an 
act of bankruptcy) or so treated by those who take out the 
ciommission. 
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atid st^ad of such creditor; and the comTnissioners, or the 
major part of them aDthorised, shall assign every such 

It is privately though one or two individual creditors 
know of it 

Ke decided the oiiginal debt was forfeited,and that the 
proof the creditor had made under the new commission 
should be expunged, and the creditor who had been 
elected assignee under it should be removed. Exparie 
Paxton, 15 Fes.AGl. 

Soon afterwards Lord Eldon decided tha:t he had no 
right to consider a docket struck as the issuing of a com-^ 
mission ; and that the legislature has not prohibited this 
act, and attached to it these penal consequences unless 
it is done after the issuing of a commission. The mouejL 
paid after a docket may be ordered to be repaid, and the 
security avoided as for a gross contempt; and the party 
may be ordered to pay the costs o{ superseding the com- 
mission, and may be removed as an assignee, but still h>» 
original debt is not forfeited, but may be proved under 
the tiext commission. Exparie BroutiejloVts* 472. 

With regard to the doubt expressed by Lord Eldon 
iu Exparie Paxton^ whether the second commission <^n 
be supported unless the party compounding with the. 
petitioning creditor of the first, had committed anactoj^ 
bankruptcy^ as he is every where throughout the section 
called a bankrupt. ; I should only observe uponjt t^attbe 
irading under the second commission must still be proved, 
and that nothing.would be gained if the act ol' bankruptcy 
prior to the first commission must still be proved. The 
word bankrupt seems to be an inaccurate expression used 
for conciseness for the parti/ against tx/iom the commission 
was sued out. 

. (25) See page 231 . This se^ctipn-in effect repeals the 1 J» 
1. c. 15. s. 4. which continued in force till this time. See ^ 
my observations upon it p. 25 ante. 

It appears by Serjeant Goodinge, p. 45, that thecQii^-* 
missioners used to appoint a treasurer to receive the con^ 
tribution money, being so much in the pound upon, thq 
debt proved as they thought fit to direct. 

The c6mmissioners must tax the costs.of the bill of Um 
solicitor of the petitioning creditor, including the.cost^ of 
tbe assignment and the day when the assignees are chosen. 

Ifthe commissioners are thought to allow too mucbi 
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tiMtzai on the behslf of any creditor, shall be permitted 
to vote infsuoh choiee of aesigtlee or assignees, ^)(^bose debt 

' But the joint creditor who sues out the comniission has 
every right of a separate creditor. Ex parte Ackerman^ 
14 Ves. 604. Ex parte Jicock, 11 Fts. 003, 

In a case where separate creditors bad proved and" vot- 
ed in the choice of assignees under a joint commission^ 
Lord Eldon said, " it is a rule not to disturb the choice 
of them where the commissioners have honestly exer- 
cised their discretion ; but here the question is, whether 
they have not been elected by persons who had no right: 
It is a fixed rule, that joint creditors cannot interfere ia 
the choice of assignees under, a separate commission ; and 
the converse of the rule holds, that separate oredrtors can- 
not vote in the choice of assigneea. under a joint, com- 
iBission.'* J&cpar^e P«rr,Iio«e 78. 

The reason is evident why joint-creditor^ cannot vot^ 
in the choice of assignees under a separate conimission, 
because they cannot prove to receive -a dividend with the 
separate creditors ; they have no interest in the estate 
but from the possibility of a surplus^ they are not within 
the words of the statute. 

But the case is quite dilTerent with the separate credi- 
tors under a joint comniission : no distinction betvi^c«n 
separate and ioint debts is made by the statute ; but the 
choice shall oe made by the major part in value of such 
creditors according to their severaldebts then proved. 

Besides there is no leason or equity, that the joint cre- 
ditors should have a priority. Each separate creditor has 
an immediate interest and a possibility from a surplus ; so 
bas each joint creditor. If A. and B. are partners, and their 
separate estates and the jointestate are 50001. each,and the 
separate debts of A. 10,0001, of B. 10,0001. and tlie joint 
debts 10,0001. ; have not in this case the separate cre- 
ditors and joint creditors precisely the same interest in ap- 
pointing trust-worthy persons to administer the eft^tets } 
and will not in all other cases the interest of tbesepamtc 
creditors be probably as great as the joint creditors ? 

Beforethis decision the practice was the contrary ; and 
the practice seems to have convenience in its favbun 

The proofs are made protriiscuoitsly, and they need 
not be separated till a certificate is grarit'ed,"or a dividend 
declared ; previous to which time there is no leisure to do it. 
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or the debt of the person or persons so authorizing him 
to vote, shall not amount to the sum of ten pounds, or 
upwards. (ti7) (For this note, vide post) 



«51 



A joint commission must be taken out by a joint credi- 
tor ; but if there were only one joint creditor and he were 
chosen assignee, and if he died qt were removed or became 
a bankrupt, who could vote in the choice of a new assignee 
if the separate creditors were excluded ? 

If this subject should ever be reconsidered by the lord 
chancellor, it may perhaps meet with a different decision. 

One creditor may elect himself, if his debt is greatei^. 
than the debts of ail the other creditors qualiiied to vote.*. 
Value, or amount of the debts, only is regarded. 

^ In case of a dispute the commissioners must decidfe by' 
asking each creditor whom he votes for,and putting dowft 
the amount of his debt ; and if some vote for A.; some for 
B. ; some for A. and B. together, then the choice must^ 
be declared according to the gfeatest of these three sums. 

It i« not jnecessary that the assignee should be a credi- 
tor, but the choice should be made of a person present^ 
who declares his cousent to act as an assignee* 

If the majority of th6 creditors in value elected a 
person who was absent, the commissioners ought to 
tell them to proceed to another election; or if they thought 
it proper, they might adjourn the choice of assignees to 
another day. 

They are only bound to assign to one who is ready to 
accept the assignment and to execute the counterpart. 

The chancellor will not postpone the choice or order a 
new choice, because the creditors living abroad could not 
vote. Exparie Gr^igniei^ I Mk. 90. 

When the creditors present had proceeded to the 
choice of assignees within the hour after the commis- 
sioners had met, and several had gone away, but a credi- 
tor came before the expiration of the hour, and proved 
his debt and wished to join in the choice, it was made a 
question whether the former election could be disturbed ? 

By the 2d section, two days or more besides the 
forty-second must be appointed to take the bankrupt's 
surrender. This section requires that a tiqie shall be 



«S« 5 Geo. 2. c, SO. 1732. 

Mataai credit ^S- And be it further enacted by the authority afor6« 
to be settled, g^jj^ that where.it shall appear to the said coinmi6$i<mer9 , 



appointed £Dr the ehoice of assignees, but it does not say 
that it shall be on any of the days fixed for the surrender. 

The statute directs that debts shall be proved on the 
choice of assignees^ and at the making of the dividend, 
but proof of them is admitted at every public meeting. 
The creditors are always directed by the public notice to 
attend one hour before the commissionersj that they may 
be assembled and prepared to proceed to business imme- 
diately when the commissioners appear. If then the 
iheetingwas Advertised for the choice of assignees alone, 
there seems to be no reason why the commissioners 
should not immediately proceed to the election, as soon 
as arU present had qualified themselves to vote, by 
fMTOving their debts.' The statute does not require itg 
find it has never been the practice to wait one hour be- 
fore the assignees were chosen. Unless tlte commissioners 
perceive some designing haste in the creditors present, 
there appears to be no reason to delay it beyond the hour, 
or after all who are present have proved. " The commis- 
sioners ^ frequently stay several hours, but the opinioq 
prevails universally in practice that they are not bound 
to stay more than one hour; except on the last day, even 
to receive the bankrupt's surrender. 

Afterthe choice ofassignees, the commissioners would 
stay an hour to receive the proof of debt9, to prevent the 
cred: lors from having the trouble of coming again. 

The following case occurred before our list : the bank- 
rupt having no property, no oiie would act as assignee; 
and having adjourned the choice once or twice without 
effect, we certified the fact to the chancellor, and recom-* 
mended that he would make an order to supersede the 
commission if the petitioning creditor would not accept 
the office of assignee. Lord Eldon made the order, and th^ 
petitioning creditor becanie the assignee. 

Where the bankrupt could prove a debt under his 
own commission as a trustee, or where he became the 
personal representative of a creditor who had proved. 
Lord Hardwicke held be might, vote and chuse himself 
fissignee. Cooper- $ case^ Green^ 260. 

But «vefy assignee wbo becomes a bankrupt must now 
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or the major part of themi that there bath beea muttu^ 
credit given by the bankrupt, and any other person^ or 
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be rennoved by the commissioners.Qrder 8th March, 1794. 
The bankrupt in such a case might Tote for any otbtr 
person. 

If a person by signing a deed of assignment, or joining 
in concerting an act of bankruptcy, had precluded himself 
from being a petitioner, still he may act as assignee^ 
under a valid commission. Judson v. /rrin, 2 Camp, 48. 

Wherever the commissioners see good cause, they may 
adjourn the choice of assignees, either to the 3d meeiii^, 
which would save the expence of a meeting, but ii* so 
long a time would occasion a greater loss to the^state, to 
any shorter day they may think proper. 

This section has a refereDce.to the former statutes upon 
the subject. The 13 Eliz. c* 7* s. 2, gave, the commis- 
sioners power to sell all the bankrupt's property both real 
and personal. See p. 11 and 12 ante^ They take no \%f 
terest in it, but have only a power to convey it. 

But it was thought that that power did not extend t^ a 
debt due to the bankrupt: the 1 J. 1. c. 15. s. 13, therefore 
gave the commissioners power to assign a debt due to the 
bankrupt, so that the assignee might sue for rt in his own 
name^ 

The assignees before the 5 jfnn. c. 22. s. 4, were ap- 
pointed by the commissioners only upon the authority of 
the statutes referred to. 

At the iirst it was the practice for the commissioners 
to sell the bankrupt's elBTects, and aissign his debts to the 
creditors as their dividend. 

Hence we find' this decided, that if a bankrupt be in- 
^el^tedto one 201. and to another 101. and he hath a debt 
due to him by bond of 201. now the commissioners may 
assign and divide this (vi2.) ^o every creditor a portion, 
part and part alike, an^ the assignees it seems rnay 
sue severally for it. Godb. 195. Serjeant Goodingeyl^ti. 

' And they might assign . money to one, and com to ano-, 
theaof the creditors. 2 Bulst. 2(>. 

* 

" But before the 5 -^wn. c. 22. s. 4, when the assignees 
were chosen by the creditors, Serjeant Goodinge cplU 
Us that it had become the constant course and practice 
to make an assignment to one or more creditors in 
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ftittual debts between the bankrupt and any other pcrsoil 

1 

at any time before such person became bankrupt, the 



trust for themselves and the other creditors. Coodingf^ 
148, second edition. 

This section has followed the 5 Ann, c. 22, but except 
AS far as this statute has made an alteration in particular 
instances, the effect and operation of the assignment 
will be the same as it was before the 5 Jnn. c, 22. ' 

The form of the present assignment is effectually the 
same as that given by Serjeant Goodinge before the reign 
of Queea Anne. The covenant on the part of the 
assignee or assignees to indemnify the commissioners for 
all their lawful proceedings under the commission ex* 
isted then and haa been continued to the present day. 
It is not required by any statute. 

In a late case, where the commissioners had commit- 
ted a witness; who brought an action against them, but 
was nonsuited, the commitment being held to be lawful^ 
the commissioners were obliged to pay thei r solicitor 2701. 
costi^; the assignees petitioned that the chancellor would 
restrain them from bringing an action against them upon 
this covenant, because they had not recovered evert 
cufficient property to pay the costs of the commis- 
sion; but Lord Eldon held he had no power to restrain 
the commissioners. . 

The assignees petitioned also that all the creditors 
who had proved might be called upon to contribute to 
relieve the assignees ; but the chancellor said he did 
not see any way by which be could assist the assigned 
in that point Exparte LintJmaitCj 16 Ve$. 234. 

The assignees $igp a counterpart, in which they co^e- 
Bant to account for so much money as each shall re« 
ceive to the commissioners. This covenant was in the 
assignments before the time of Queen Anne, and it is 
still continued. It is not required by any statute. 

If the assignee dies, having rqceived money from the 
bankrupt*s propei'ty, this covenant being under band and 
seal, it is of the nature of a specialty debt» and the com- 
missioners have a remedy against the assignee's r^al pro* 
perty in the hands of his heir. Primrose v. BrgmUjf^ 
1 Jtk.^^, 
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said commissioners, or the miyor part of tbem» orihe 
assignees of such bankrupt's estai€/sbaU state the account 



If the bankrupt takes real property by descent, that 
property is bound by the specialty debt of the ances- 
tor in the hands* of the assignees, and if they have convert- 
ed it into money, the chancellor upon petition will or- 
der them to discharge it in full, the bankruptcy not 
being in this instance considered an arlienation. Ex^ 
parte Morton^ 5 f'es, 440* 

So if a bankrupt makes his will, leaving real property, 
and should become a bankrupt, and die : if there were a 
surplus^ the assignment would not be a reTOcation, but 
the devisee Would be entitled to the surplus, out of the 
estate <)evi6ed. Ckurmanv. Chufman, 14 f^ei. 580. 

This important decision was made by Sir William 
Grant, master of the Rolls. 

If the commissioners execute a bargain and sale to the 
assignees of all the bankrupt's real estate, at the time of 
the execution of the deed ; if other real property come to 
him before he obtains his certificate, they must execute a 
fresli cbnveyance of it. Exparte Proudjbot, 1 Jtk. 253. 

Biit no new assignment is necessary of newly ac- 
quired personal property. KUchn v. Bartsh^ 7 EaU^ 53. 
See cw^e, p. 29. 

Where the testator left a sum of money to his widow 
for life, and after her death to be divided^ amongst such of 
her children as should be then living. The bankrupt> hftr 
son, survived the mother, an4 he had then his certifi* 
cate; but it was held, his injter^st passed by the* assign* 
ment: his interest though pontingent, he mi^ht have 
released in his nwther's life-time. Higden v. Williamson^ 
3 P. Wms. 132, 1791. ' ' 

It was said by the master of the Rolls in the next case, 
that that decision was theoccasipn, t\iat by theo Gea, 2. 
c. 30. s. 1. the bankrupt must disclose every estate, by 
which he expects any profit, or possibility of profit. 

• ft'' 

But where the bankrupt took j^n estate by descent, 
after he obtained his certificate, Jhe. master of thje Rolls 
held th^ chance of theMnheritance whs not a possibility 
that can be assigned or rieleased, or such as he need dis- 
close-upon'his examination. Moih \. frome^ Amb, 394, 
17G1. 
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between them, and one debl may be set Against another, 
)ind what sball appear to be d^ on either side, on the 



In the former case, it wa« a vested remainder, which 
could only be divested by his dyipg before his mother ; 
but the possibility of an inheritance not only depends 
iipon survivorship, but it may be defeated by tne deed or 
will of the ancestor. 

This section directs that the conunissioners shall assign 
€very such bankrupt's estate and effects unto such person 
or persons as the creditors shall choose. 

By the 13 Eliz. e. 7.«. d, the commissioners by a deed 
indented and enrolled may convey all the bankrupt's co- 
pyhold estates. In my note to section 3 of that statute, 
I have cited with approbation^ Lopd Havdwicke's recom-^ 
mendation to commissioners not to include the copyholds 
in the bargain and sale to the assignees, but to convey 
them immediately to a purchaser. See p. 13 anie. 

The object was to save one fine to the bankrupt's 
estate. That is the practice of commissioners to this 
day, in which I myself have not unfrequently concurred. 

But upon considering what Lord Hardwicke. lias said 
in Drury v. Mar/^ I Jtk. 95, with the words of this sec- 
tion, I cannot think the practice could be supported if 
it were resisted by any lord of a manor. Lord Hardwicke 
recommends that the copyhold shall not be included in 
a temporary assignment^ that is, what we now call the pro- 
Tisional assignment : but if it were so included the lord 
would be entitled to three fines, for the provisional assignee 
by section 30 must convey to the general or absolute 
;»i^giiee all that was conveyed to him by the commis- 
irioners. 

The words in this section are clear and peremptory 
that the commissioners shall assign to the assignee cho- 
sen eviery estate and effects of the bankrupt. 

The commissioners therefore seem bound to convey 
the copyhold by bargain and sale enrol led to the assignee 
only, and he must convey in the usual manner by surren- 
der to a purchaser. Our pity for distress Cannot repeal 
the positive declarations of the legislature. 

Lord Hardwicke in the above case observes, that " it 
woulti be very proper the legislature should remedy thi« 
inconvenience with regard to copyhold estates.'* 
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balance of such account, and on setting such debts against 
one another, and no more, shall be claimed or paid on 
either side respectively. (2*8) 



Where a father upon the marriage of his son had cove- 
nanted to pay fifteen pounds a year for his life, and the 
son became a bankrupt: upon a bilL filed by the assignee 
against the father, ** the court said an assignee under a 
statute of bankrupt is not entitled to have the perform- 
ance of an agreement made with the bankrupt ; and that 
it was so adjudged in the case of Drake and the mayor 
of Exeter." Moyses v. Little, 2 Fern. 194, 1690. ^ 

In the case of Drake v. Mayor of Exeter, that was a 
covenant to renew a lease; and the chancellor referred 
the case to two of the judges, and they certified that the 
commissioners could not assign the covenant. 1 CA. 
Cas. 71. 1665. 

No reason is assigned in these cases for the judgment 
of the court : it is therefore necessary to examine the prin- 
ciple or ground, upon which they were founded. 

When these cases were decided, the court could only 
refer to the 13 Eliz. c. 7. «. 2. and the 1 Jac. c. 13. 5. 13. 

These authorize the commissioners to grant and con- 
vey the bankrupt's Iknds, tenements, hereditaments, 
goods, chattels, and debts. The object of the latter 
statute was only to enable the assignee of a debt to sue in 
his own name. 

' Tbe worts " which the bankrupt can depart witJial^^ 
apply only to his interest in lands, tenements, and heredi- 
taments in the 13 Eliz, 

An agreement, contract, or covenant with the bank- 
rupt, however beneficial to him, would not be considered 
as comprized under any of the words of these statutes. 

# 

Keeling, C» J. said the bankrupt may have trespass, or 
covenant, &c. where damages are uncertain, which was 
agreed ; but any debt certain is assignable. Holt v. Scaris- 
brig, 2 Keble,37i. 

' This was a sound construction of the then existing 
statutes. 

But this section which directs that the assignees are to 
be chosen bv the creditors, the commissioners must* 
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Penalty on 29. And whcrcas many abuses have been committed 

debts falsely 

claimed. by pretended creditors of bankrupts ; be it enacted by 

t ' 

assign to them eterysuch bankrupi's estate and effects ; and 
by the first section of this statute he is to discover his 
effects and estate real and personal, whereby he expects 
arfi/ profit, or possibility of profit. 

Hence, I think it may be safely concluded that a cove- 
nant, contract, or articles of agreement for the bankrupt's 
benefit, which he himself could assign to another, or 
which W'ould descend to his heir, or which his personal 
representative could have the benefit of, either at law 
or in equity, may be considered as his estate and effects 
under this statute, and will pass to his assignees either by 
a bargain and sale, or by the assignment. 

But a right of action to recover damages for trespass 
viet armiSjOT upon the case, for defamation, is neither 
assignable nor transmissible ; for though there is a pos- 
sibility of profit, yet the unascertained damJiges cannot 
be considered a rfefi/, or an estate or e^ec/s till a judgment 
is obtained. 

A right of action to recover real property passes by 
the bargain and sale of the commissioners to the assignees. 
Smith v. Coffin, 2 Hen. Bl. 444, 1795, 

In that case, Ch. J. Eyre observed, that "the right to 
the plaintiff was an hereditament, and the words of the 
several statutes are large enough to comprehend it." 

Mr. J. Buller, ** as to the case in Vernon, I very much 
doubt the authority of it." * - 

He did not advert to the state of the bankrupt statutes, 
when those decisions were made. And he concluded 
his judgment by saying, " I therefore hold that every 
species of right, of which by any possibility profit can be 
made, passes to th^ assignees." 

But this last sentence has been advanced without a due 
regard to the words of the present statute, for it has 
never yet been supposed that they extend to a right of 
action for a tort to the bankrupt, of which by possi- 
bility profit could be made. That right of action still re- 
mains in the bankrupt,but if he should obtain a judgment 
before his certificate, then the assignees might claim the 
benefit of the judgment, as a debt due to him. 

Though there is an old case in the 6 Car. 1. 1639. 
where a trader had recovered damages for words, and 
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the authority aforesaid, that if any person at anytime 
hereafter shall, before the acting commissioners in any 

afterjudgment sued out execution, and the damages 
and costs were levied by the sheriffs, but before the 
money levied was . paid to the plaintiff, he became a 
bankrupt, the commissioners sold and assigned, accord- 
ing to the statutes then existing, this money in the hands 
of the sheriff. 

The sheriff brought the money into court, and the 
question was who should take it, whether the plaintiff, the 
bankrupt, or the assignee; and threeof the judges, after 
two arguments, held it did not pass by the assignment, 
but that it was in custodid legis, and none but the plaintiff 
could give a discharge for it upon the record. Hyde 
Chief Justice was of a difierent opinion. Benson v. 
Flo'wer^ Cro. Car. 166, 176. 

There would be little doubt but all the judges of the 
present day, would be of the same opinion as Lord Ch, 
Justice Hyde, though the law now in that case is the 
same as it was then. 

But if a trader should recover a verdict for damages 
ever so large, and become bankrupt, if he did not enter 
up judgment himself, the assignees cpuld derive no 
benefit from it. 

If a trader lose above ten pounds at one time at gaming, 
his assignees may recover it back within three months. 
The court considered this as a debt, though Ch. J. Eyre 
was of a difierent opinion. Brandon v. Pate, 2 Hen. 
Bl. 308- 

In a case where the bankrupt and his assignees joined 
in a bill for a specific performance of an agreement for a 
lease either by making the lease to the bankrupt or to 
his assignees, there was a demurrer to the bill. Lord 
Loughborough said ** this is not a point for a demurrer ; 
which must be a neat short point, an absolute denial of 
the title of the plaintiff. 

" The mischief is, that I am hearing a cause consisting 
of a variety of circumstances without the circumstances 
being in evidence before me. It is not a dry point of 
law. It is a case of circumstances ; in which a minute 
variation of circumstances may either incline the cour*: 
to modify the relief or to grant no relief at all. The 
bankruptcy does not discharge the contract, but the case 
will be attended with considerable difficulties to the as* 

s 2 
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commission of bankrupt, or by affidavit or affirmation 
exhibited to them, swear or depose* or, being of the peo* 

signeesatthe hearing, but I cannot determine it upon a 
demurrer." Brookk v. Hewitt^ 3 Fes, 253. 

At th'e end of the report of Brooike v. Henciti^ 3 Fes. 253. 
it is added, " the Solicitor-General then said, that Lord 
Thurlow, under similar circumstances, executed such an 
agreement concerning a house on Ludgate Hill; and his 
lordship said, the bankruptcy was an assignment, and if 
the party had made an actual assignment, the assignee 
would without doubt be entitled to a performance, be- 
cause the lease would be to him and his assigns. The 
only objection is, that the covenant of the bankrupt would 
undoubtedly be of less v^alue: but the assignee ought to 
enter into ail the covenants.'* 

There seems to be no reason, why a court of equity 
should not decree a specific performance of a contract 
with a bankrupt in favour of the assignees, provided 
that they can do equity, whilst they seek equity, by per- 
forming, or securing the performance Of, all that the 
bankrupt would have been required to do, if he had been 
solvent. 

Upon the covenant of a trader not to assign a lease 
without the consent of the lessor. Lord Macclesfield held, 
upon reversing the decision of the master of the rolls> that 
upon the bankruptcy of the lessee, the authority of the 
statute superseded the private agreement of the parties, 
and that the assignment by the assignees, was no breach 
of the condition. Goring V. Warner y 2 Eq. Cas. Abr. 100. 
. 1724. Lord Hardwicie acted confornuibly withoi* 
hesitation. Philpot v. Hoare, 2 Jtk. 219, Jlmb. 480. 
Lord Macclesfield's reason in referring to the authority 
of the statute is not intelligible, if he did not mean that 
such provisos do not extend to assignments, by operation 
of law ; but the saime construction I conceive would still 
be put upon such a proviso. 

For where the lessee had covenanted not to let, assign, 

or otherwise to part with the indenture, with a proviso 

, that the landlord might in such case re-enter, it was held 

that a sale of the lease under a bondfide execution, was 

not a forfeiture. Doe v. Carter, 8 T. JJ. 7. 

And therefore bankruptcy would not have been a 
forfeiture. 

But where there was an express proviso in a lease, that 
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pie called Quakers^ affirm tbat any sum of money is due 
to him or her from any^ bankrupt or bankrupts, which sum 

the landlord should re-enter on the tenant's being found 
a bankrupt under a commission, it was held that the 
assignment was void, and that the landlord might recover. 
Roe V. Galliers, 2 T. R. 133. 1787. 

The court held there were no reasons of policy or 
principles of law, which could vacate such a proviso. 

Where a lease was granted for twenty-one years, if the 
lessee, bis executors and administrators, should continue 
to inhabit and dwell in the farm-house, and with a cove- 
nant not to underlet, &c. the lessee became bankrupt, it 
was held that the lessor might recover the premises, that 
the lease was void when the lessee ceased to dwell in the 
farm-house from any cause whatever. Doew. Clarke and 
Brown, B East, 185. 

Where an annuity was given to a bankrupt for his life, 
qharged upon real estates by will, in which the testator 
declared, that the receipt under the bond of the devisee, 
and no other, should be a sufficient discharge of the pay-* 
ment, and if it should be alienated, it should cease and , 
determine. The court of King's Bench certified, that by 
the bankruptcy and bargain and sale it ceased and deter- 
mined. Dommett v. Bedford, T. R. 684, 3 Ves. 150. 

It seems to have been the intention of the testator, that 
the trader should enjoy the annuity, notwithstanding his 
bankruptcy. It is a great loss to the profession and the 
public, that the courts of law do not give reasons for tl^eir 
certificates. 

Lord Kenyon and the court in this instance, probably 
thought that the law will not pennit property to be given 
or granted to a trader, and the enjoyment of it secured to 
him after his bankruptcy, — that such a condition is 
repugaant to the principles and policy of the law, and 
therefore void. 

The 13 Eliz, c. 7. 5. .2. explains in the most general 
terms, what the commissioners can grant and convey in 
all lands, lenen^ents, and hereditaments, viz. every interest . 
'wbich the bankrupt himself way lawfully depart wilhal; 
and the negative of the proposition is, I conceive, also 
univeraally true,that no interest will pass to the assignees, 
whiqh the bankrupt could Mt depart withal. 

These words in general are applied to every interest of 
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of money is not really due or owing, or shall swear or 
affirm, that more is due, than is really due or owing, 

m • ' ■ ■ ■■ III ^■^— ^^^ 

the bankrupt : to release may be to depart witbal in here- 
ditaments, but in every other instance, he must be able to 
assign to another. 

All the cases in the books are only exemplifications of 
that general rule. 

If an officer in the army and navy becomes a bankrupt, 
his full or half-pay will not pass to his assignees, because 
from principles of public policy, he cannot himself depart 
with it or assign it as a security for his debts. Lauderdale 
V. Duke of Montrose, 4 T. It 248, 1 BL Com. ill. Chris- 
Hans notes. 

An advowson like any other hereditament tnay be 
conveyed by bargain and sale to the assignees ; but if the 
living becomes vacant before the assignees sell it to a 
purchaser, it follows, from the principle laid down in 
Charman v. Charman, 14 Ves. 580, that in that case the 
bankrupt ought to present, because every interest results 
to the bankrupt, which is not convertible into money for 
the benefit of his creditors. 

The statute of EUz. declares that all fees, annuities and 
offices may be conveyed. 

There is no word but those which can apply to the 
benefice of a clergyman who becoraesa bankrupt. 

It is now fully established that clergymen may be 
bankrupts, if they engage in trade. Exparte Meymot, 
1 Atk. 196. Hankey v. Jones, Cpwp. 745. 

Lord Hardwicke in Eiparte Meymot asks the question, 
" could the commissioners assign over his living? No; for 
the assignee must either have the whole or none: so that 
there can be nothing left for the performance of divine 
service in that case; which is, of itself, an argument, it 
was not the intention of the bankrupt acts to include 
spiritual persons ; besides he may defeat such an aRsign- 
ment at any time, for he may resign, and is not obliged 
to keep a curate." 

He then states the proceedings, how the living can 
be sequestered under a writof execution,and adds " Here 
(that is in bankruptcy,) there can be no sUch prorision." 

Lord Hardwicke has therefore given us no information 
how the assignees are to recover the rents and profits of 
his benefice. 

The chancellor seems to have no jurisdiction. 
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knowing the same to be due or owing, and that such oath 
or affirmation is false and untrue, and being'thereof con- 

If the bankrupt's consent cannot be obtained that the 
bishop should grant a sequestration of the benefice, the 
court of King's Bench (ne defkiat justitia) would perliaps 
grant a mandamus to the bishop to order a sequestration 
of the benefice, and that the rents and profits should be 
paid over to the assignees, as in the case of a levari facias 
de bonis ecclesiasticis. 

Offices which concern the administration of justice 
camiot be sold by the 5 and 6 Ed. 6. c. 1(). But all salt- 
able offices may be assigned to the assiguees. 

The office ofserjeantat mace to the corporation of the 
city of London was held by Lord Talbot not to be sale- 
able, and therefore not assignable under bankruptcy. jEj- 
parie Butler, 1 Jtk. 210, 215. Jmb. 73. 

The place of a jew-broker in the city of London is not 
assignable. Exparte Lyons, Amb, 89. 

The office of one of the sworn clerks of the six clerks' 
office is not assignable. Bristow's case, 1 Jtk. 212. 

The offices of the under-marshal to the city of London 
and of gentleman pensioner, may be sold, as they do not 
concern the administration of justice. Cooite, 2S3. 

The assignees may sell the office when it is saleable to 
the highest bidder, if he is qualified ; and the chancellor 
would compel the bankrupt to resign. 1 Atk. 210. 

AH the wife's property over which by the marriage the 
husband has an absolute controul, passes absolutely by the 
assignment to the assignees; that is, all the rents ana 
profits of her lauds, which he could have recovered in a 
court of law, will pass to the assignees during the joint 
lives of the husband and wife. 

And if the husband is tenant by the curtesy, then for. 
thelifeof the husband. But this interest for life must 
be conveyed by a bargain and sale enrolled. All debts 
due to the wife dum sola, and not recovered by the hus- 
band after marriage pass by the assignment. Miles v, 
miliams, 1 P. Wms, 249. 

And if a wife before her marriage has a debt due to 
her by mortgage, it vvill pass absolutely by the assign- 
ment, unless the assignees are obliged to seek the aid of 
a court of equity, who will compel them to do the usual 
equity in making a suitable provision for the wife, if 
that was not done at the time of marriage.. Bosvil v. 
Brander, 1 P. fVm$. 469. 



264 5Geo, 2;c.S0. 1732. 

victed by indictment or information, such person shall 
suffer the pains and penalties inflicted by the several 

" A few years ago, an action was brought by assignees of 
the husband, against the Bank for stock that stood in the 
. name of a married woman, and they recovered. The Bank 
permitted a defence to be made, and the question was 
whether the Bank holding the books was a trustee tor the 
married woman ? The court of law said. No. The Bank 
very rightly threw difficulties in the way of it." Lord 
Loughborough in Pringle v. Hodgson, 3 Fes. 617. 

But the difficulties or objections of the Bank cannot 

^ prevail against the assignment of tlie commissioners in a 

court of law, and the wife can have no assistance in equity. 

This seems to have been decided in the last-mentioned 
case, and there is now no reason to doubt ; though Lord 
Hardwicke in 1742, suggested a doubt whether the court 
of Chancery in favour of the wife, would not grant an in- 
junction to stay execution, though he did not know any 
instance where the court before that time had interfered. 
Jewsojiv. Mouhon. 2 Atk. 417. 

' 4 

But all property ,real or personal, which is given to the 
wife for her sole and separate use, cannot be touched by 
the assignees of her husband, if he becomes a bankrupt. 
Vaiidernanker v. Desborough, 2 Fern. 95\ 1689. 

And where lands are left by will to a marrit?d woman, 
for her sole and separate use, and no trustee is appointed, 
the husband will be considered in equity as the trustee ; 
and if he becomes bankrupt, no interest in the premises 
can be conveyed to his assignees. Bennett v. Davis, 
.2 P. fVms.SW. 1725. 

The chancellor in that case decreed the assignee to 
^ jom with the husband to convey to a trustee for the sepa- 
rate use of the wife. 

So also under articles for a marriage settlement. 
Lord Hardwicke held that the wife was entitled to the 
same relief against the assignees as she would have bad 
against her husband ; and as the .husband was only a trus- 
tee for the wife's separate use, the assignees oi course 
must be trustees in the same manner. Tyrrell y. Hope, 
2 Atk. 538. 1743. 

It is a great question, when there is a debt due to the 
wife, dum soh, or which becomes due to her during the 
coverture, and which would survive to her in case her 
husband had died before he had reduced it into bis pes- 
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statutes made and now in force against wilful perjury, 
and shall moreover be liable to pay double the sum so 



session, if he becomes a bankrupt, and dies after as- 
signment, but before the assignees have gained pos- 
sesion of the property, whether the right of survivorship 
still remains in the wife ; or whether the assignment does 
vest the wife's property absolutely in the assignees,and cut 
off entirely the contingency of the survivorship of the 
wife ? 

Having observed an apparent jdifierence of opinion 
in tracing the cases upon this point, and thinking that 
Pringle v. Hodgson^ 3 Fes. 0X7^ had been the last upon 
the subject, I sat down to draw up my reasons in sup- 
port of that decision by Lord Rosslyn. 

I was greatly surprized to find soon afterwards,that the 
point had been decided after much consideration by his 
honour,the present master of tlie rolls, in the case oiAlit- 
ford V. M it ford, 9 Fes. 87. 

The partiality for my own preconceived opinion, has 
probably prejudiced my mind from admitting, in this 
instance, the conviction which his judgments generally 
carry along with them. I shall therefore state the history 
of the subject, the reasons given by others, and those- 
which have occurred to myself. 

The first case I have found in which this subject is 
mentioned, is Miles v. WUliam% tt uxor^ 1 F* fVms. 248* , 

It was a case before Lord Macclesfield, when he was 
chief justice of the court of King's Bench, An action 
was brought against Williams and his wife, upon a bond 
given by her, when she was single.. They pleaded that 
the hiisband had become bankrupt, and had obtained 
his certificate ; to this there was a demurrer; and the 
question was whether such a debt could have been proved 
under the husband's commission, and was barred by the 
certificate. 

The subject must have been much considered, for the 
report states that there were sev^ra/ arguments upon it, 

Ch. J. Parker begins his learned argument, by stating 
" it was said, and (I think) admitted at the bar, that a 
debt due 6y the wife, and one due to the wife, dum sola, 
must fall under the same consideration." 

. He then considers largely the effect of the assignment 
upon the wife's choses in action^and he observes thaf his 
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sworn or affirmed to be due or owing, as aforesaid, to be 
recovered and levied as other penalties and forfeitures 



release for a consideration to himself alone, would have 
barred her of the contingency, and this is a release in 
law, and amounts to the same thing." 1 P. fVms. 255- 
1714. 

Now Ch. Justice Parker, though it was not the point 
to be decided, had fully considered it, and had thoue:ht 
it more clear and certain than the question before the 
court, viz. that tne wife's debt was barred by the hus- 
band's certificate, because he makes it the basis of his 
judgment. 

From what is clear and certain, we draw conclusions 
in cases which are obscure and uncertain. 

The next case is BosrzV v. Brander.l P. Wms. 468.171S. 
A Jeme sole is a mortgagee, in fee for 800/. and marries 
a tradesman, who becoming a bankrupt, a commission 
of bankruptcy is taken out against him, and the com- 
missioners assign over all his estate, real and personal. 
Afterwards the husband dies, and the writings relating 
to this mortgage being in the hands of the assignees, 
the widow of the bankrupt files a bill in equity, against 
the assignees for these writings, and to have the benefit 
of the mortgage. 

After two arguments, the master of the rolls. Sir 
Joseph Jekyll, delivered his opinion solemnly for theplaintijf 
the wife. 

But afterwards he was dissatisfied with his decree, 
and was attended by counsel again. He then gave an 
elaborate judgment in favor of the assignees, and cited 
with approbation, what was said by Ch. J. Parker in 
Miles V. Williams, He said as this mortgage was not 
agreed to be settled upon the wife before marriage for 
her separate use, and there was a sutficient settlement 
upon the wife, she could have no relief by her bill. 

This seems to be a solemn decision upon the very 
point after Sir Joseph Jekyll had renounced his former 
error : this was acquiesced in because Lord Macclesfield 
was then chancellor, who after much consideration had 
maintained the same doctrine. 

Grey v. Kentish^ 1 ^^fc. 280, 1749. This case is cor- 
rected by Mr. Cox in a note to the former caae. 1 P. 
Wms. 458. 
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are upon penal statutes after conviction to be levied and 
recovered ; and such double sum shall be equally divided 



In Atkyn's reports it is quite unintellisjible. It appears , 
that Crispe the bankrupt had married the daughter of 
Elizabeth Kentish, upon whose death a legacy was to be 
paid to Crispe's wife. Crispe's assignment under the 
bankruptcy, and death took place before the death of 
Elizabeth Kentish, before the legacy become actually 
payable to his wife, or the assignees. Lord Hardwieke 
decided in favor of the wife, notwithstanding the op- 
position of the general assignees of Crispe. But no reason 
is given, and the whole appears to me to be inexplicable, 
though it is ranked as a judgment contrary to the former 
, solemn judgments. 

In Gayer v. Williamson, 1 Bro. 50, ».2 Dick. 492. 1773. 
All that is stated in I Brown, is, that the assignees 
insisted that the statutes of bankruptcy vested the 
husband's right in the assignees, as effectually as, if it had 
been reduced into possession. The lord chancellor 
dismissed the bill. But it is not stated, what was Lord 
Bathurst's reason for dismissing the bill. 

In PriugU v. Hodgson, 3 Fes. 617, 1798; this point of 
survivorship came expressly before the consideration of 
Lord Rosslyn, who expresses himself thus confidently : 
•* The assignee at law has a right to tlie chose in action 
of the wife; and the law reduces it into possession. The 
bankrupt laws give over all that the husband had, or could 
dispose of to the assignee.*' 

" The part of her property that remains (unrecovercd by 
tbe husband) is vested by law in the assignees; and the 
question of survivorship is quite laid aside by the 
bankruptcy." 

•The following would have been tbe train of reasohing 
I should have pursued, if the case oi Mitford v. Mitford 
had not existed. 

It is merely a question of law, and courts of equity 
have no jurisdiction, but when some circumstance 
springs out of it, which brings the whole before their 
jurisdiction, or where the debt due to the wife may be 
a legacy, which is now subject solely to the cognizance 
of a court of equity. 

But where it is a debt upon a bond, or promissory note 
to the wife, or upon any simple contract before the 
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among all the creditors seeking, relief under the said 
commission. (29) 



marriage of the wife, then a court of law must alone 
decide whether the wife or the assignees shall have these 
debts, if they do not recover them before the death of 
the husband. A court of la\y, I conceive, must decide in 
favour of the wife, if they do not fmd themselves bound 
by the express words of a statute ; for the wife's survivor- 
ship depends upon the common law, and as the husband 
cannot assign any chose in action by the common law, a 
court of law must decide in favour of the wife, if some 
statute has not espressly enacted the contrary. 

By the 13 Eliz. c. 7, s. % The commissioaers bad the 
power to grant and convey the bankrupt's debts; but 
doubts having arisen in what manner they were to be 
recovered, that is fully provided fpr by the next statute, 
1 Jae.l. c. 15. s. 13. It enacts that the commissioners shall 
have the power to grant and assign, &c. all the debts due, 
or to be due, to or for th^ benefU of the said bankrupt, in 
whatmanner and form soever ; and after such grant or assign- 
ment,neither the bankruptnoroiity otherto whomsuch debt 
shall be due^ shall have power to recover the same." The 
present statute uses only estate and^ects, and directs that 
all those shall be assigned to the assignees here described. 

A court of law must be guided by the words of the 
1 Jac. only ; and I should think it, would determine that 
the words, a debt due for the benefit of the bankrupt in 
whatever formy which after assignment neither the bank- 
rupt nor any other shall have power to recover, were 
studiously collected to comprehend every interest similar 
to that of the wife,and that they could bear no other con- 
struction. 

If a court of law must put this construction upon the 
statute in the case of a bood given to the wife, dum sola, 
a court of equity must necessarily put the same construc- 
tion upon the statute, in the case of a legacy given to the 
wife; for equity in the construction of statutes must 
follow the law; but still before the court of equity de- 
livers out the property according to that construction, it 
may compel the assignees to make the same provision for 
the wife,as it would have obliged the husband to havedone. 

If the wife's right is not transferred by the statute to 
the assignees, then she can only be restrained from 
recovering after her husband's death,by a court of equity. 
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30. Provided always, and be it further enacted. That commiisioners 
it shall and may be lawful for the said commissioners, JJlsi'gneM!"*^ 



With regard to the husband's assignment of the pro- 
perty of the wife, I conceive all the present law upon 
the subject is contained in the following sentence, ex- 
pressed by Lord Hardwicke. 

" The husband may assign the wife's chose in aclion, 
or a possibility that the wife is entitled to, as well as her 
terra, so that it be not voluntary, but for a valuable con- 
sideration ; but though he cannot dispose of her chose in 
action, without a valuable consideration, yet he may 
release the wife's bond without receiving any part of the 
money. Bates v. Dandy y 2 Mk. 207. 

The principle in each of these three cases, I presume 
is this : equity will not assist a person, to whom the bus- 
band has made a present of the property of the wife, 
whom it was his duty to prefer. But if he sells that pro- 
perty which he had a right to recover, then the wife may 
have participated in the enjoyment of the equivalent, and 
may bave had the whole or a part at her husband's death* 
The purchaser therefore has a better claim than the wife, 
and a court of equity will restrain the wife from recover- 
ing after the husband's death. 

But where the possessor of the wife's property can at 
any time deliver it into the husband's hands, the release 
of the husband, even without payment, is a complete 
discharge ; for if it had been paid, the husband might 
have given it back the next moment, and no court could 
have interfered. 

But an assignment in bankruptcy with respect to the 
wife's contingency of survivorship ought to operate as 
an assignment for a valuable consideration, because by 
contracting the debts, the husband has had the full value 
of the property, and the wife has had a participation with 
him. 

Besides if the assignment did not carry the wife's 
choses in action absolutely, upon the death of the wife, 
the husband must sue for them as her administrator ; and 
the creditors of the wife dum sola must have a priority 
before the rest of the creditors, which would raise a de- 
gree of confusion, which the legislature, it is presumed^ 
Dttver intended. 
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authorized as aforesaid, or the major part of them, as 
often as they shall see cause, for the better preserving and 



This is the way I had considered the subject before I 
was apprized that the question had been decided differ- 
ently in the case of Mitfordv. Mitford^ 9 Ves. 87. 

In that case Mrs. Mitford, the wife of the bankrupt, was 
entitled to lOOOl. after the death or marriage of Charlotte 
Mitford, In 1784, Robert Mitford the husband became a 
bankrupt, and within the year obtained his certificate, in 
1789, Charlotte Mitford married, when the legacy of 
lOOoL became due to the bankrupt's wife; in 1790, the 
husband died. The bill was filed by the trustee to have 
the claims of the assignees and the widow ascertaiaed. 

The question was merely whether the widow's right of 
survivorship prevailed against the assignees, who had not 
recovered possession before the death of the husband. 

His honour, the master of the rolls, considered the for- 
mer cases, and observed ** where such authorities are op- 
posed to each other, it is necessary to examine the prin- 
ciples on which the decision of the question depends. 

" I have always understood the assignment* from the 
commissioners, like any other assignment by operation of 
law, passed his rights precisely in the same plight and 
condition as he possessed them. Even where a complete 
legal title vests in them, and there is no notice of any 
equity affecting it, the assignees take, subject to whatever 
equity the bankrupt was liable to. This shews they are 
not con8i<]|ered purchasers for valuable consideration in 
the proper sense of the words. 

" The court consider^the assignment as doing nothing 
more than to place the assignees in the room of the husband. 

" It seems to me that the decisions in favour of the 
wife's claim by survivorship are most consonant to ac- 
knowledged principles with regard to the operation of 
assignments under the bankrupt law. 

** On the-wholel am of opinion, both on principle and 
on authority, that Mrs. Mittbrd having survived her hus- 
band is intitled to the legacy. 

The judgment of the mastei: of the rolls, fills several 
pages ; the selection of the above sentences must therefore 
give a very inadequate idea of it. 

But still I am of opinion,that it is a pure question of law, 
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securing the bankrupt's estate, immediately to appoint 
one or more assignee or assignees of the estate and 



which I hope to see some time determined, viz. if a bond 
is given to the wife, dum sola, and if her husband becomes 
bankrupt, and dies before his assignees have recovered 
the ampunt of the bond, whether it then survives to the 
wife, or it is to be recovered by the assignees; When 
that question is determinetl at law, courts of equity will 
easilydeterminehow they shall model the legal right to 
answer all equitable purposes. Till that is ascertained by 
a court of law, courts pf equity in my opinion are build« 
ing upon an unstable foundation. 

Lord Hardwicke states, in Garforth v. Bradley^ 2 Ves% 
677, that if a man marries, and in consideration of that 
marriage makes a settlement upon his wife by way of 
jointure, and in consideration of such portion as she is or 
may be entitled to, if any thing comes afterwards during 
the coverture to the wife, he is considered as a purcha- 
ser, and shall take it. If, on the other hand, the settle- 
ment on the wife is in consideration of her present por- 
tion or fortune, without reference to what comes after- 
wards, and the husband does not reduce it into posses- 
sion, it will survive to the wife in equity, as well as by 
the rule of law. This was cited by the master of the 
rolls with approbation. 9 Fes. 96. 

And if there is not a settlement in consideration of her 
future fortune, then whatever the assignees cannot reco- 
ver without the assistance of a court of equity, they 
must make a proposal for a settlement to be approved by 
a master in chancery. If it is a legacy they generally 
take one half, and onehalf is settled upon the bankrupt's 
wife. 

Wherever the ^assignees of the husband are obliged 
to sue in a court of equity for a legacy or any other pro- 
perty due to the wife, they must do the same equity 
as the bankrupt would have been compelled to do, viz. 
to make a proper settlement or provision for the wife 
and children if such a settlement was not made at the 
time of the marriage. Jacobsony. Williamson, 1 P. IVms. 
382. 

See Mr. Cox's note to Bosvil v. Brander, 1 P. Wms. 
458, who from a general review of the cases concludes 
that " where the property is a subject of equitable cogni- 
zance^ it is clear that the general assignees of the husband 
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effects, or any part thereof; which assigned or assignees, 
or any of theni^ shall or may be removed or displaced 



(whether by operation of law or otherwise) aresulyect to 
the same equity with, the husband himself; and itdoes 
not seem material whether the wife or the husband, or 
his representatives, or general assignees come for the 
aid of the court." 

Lord Hard wicke has said, if the wife's debtor will pay 
her debt to the husband, I do not know that this court 
has ever interfered. Jewson v. Motilson, ^.Atk, 417. 1742. 

Lord Eldon[has said the same." The husband where he 
can, is entitled to lay hold of hi^ wife's property, and 
this court will not interfere. Previously to a bill tiled a 
trustee, who has the wife's property real or personal, may 
pay the rents and profits, and may hand over the personal 
estate to the husband." Murray v. EUbankf 10 Fes^ go. 

But if an executor should pay to the assignees a legacy 
left to the bankrupt's wife, or any other debtor to her 
should pay them the debt, lam inclined to think, upon a 
petition of the wife, before all the effects were distributed, 
the chancellor would order the assignees to make the 
same provision for the wife, as he would have done upon 
a bill filed by her or the executor ; for the piroperty is 
still under the immediate control of the chancellor. 

ft 

Lord Hardwicke said, that " il was held in two cases 
before Lord Chancellor Cowper, that the assignees of a 
bankrupt should make a provision for his wife out of her 
property ; and I was also clearly of the same opinion in 
the case of Jewson v. Moulsouy 1745i. f? jitk. 47. 

" But I can find no case where the court have done it in 
the case of assignees of a bankrupt after the death of the 
bankrupt's wife." Hcarlev. Greenbank^S Aik.lVJ, 1749. 

In Striven v. TapIey,Amb. 609, 1765, the master 
of the rolls had decreed the husband should make a set- 
tlenaeint upon the children after the death of the wife ; 
but upon an appeal to Lord Northington, he reversed 
the decree, observing that ** it was personal to the wo- 
man. If carried further it would be attended with ill con- 
sequences to creditors." 

The r^nainder, contingent interest, or possibility of 
the wife will pass by the assignment of the husband, just 
as if they were bis own* 



at tiie »eeltog qS the creditors, so to be appointed as 
afoiesaid, for the choice of assigQees^ if they or the major 



Lord Hardwicke has said " tiia(t there is a particuiar 
train in the report of Jacobson ti Wiilianu^ 1 P. Wrns. 382* 
and lodes as if Lord Cowper rested his opinion chidBy 
upon the commissionerB of bankrupts assigning a possi« 
biliiy which be thought they oould not do; but he was 
certaiAly wrong in point of law, for that ncrt only the Iat*>' 
ter statutes lelating to bankrupts, mention the word pos-;: 
sihility, but also because the 18 Rlit^ e. 7* sett. '2. em- 
powers the commissioners to assign all that tihe bank- 
rupt might depart with. 

•• Sec Higden v. Williamson^ 3 P. Wins. 13^. And in 
equity it is well known that a possibility may be both 
released^and assigned.*' Jetoson v. Mouao», ^^tkif4ln. 
174a. V 

That such an interest was assignable, was held by Lord 
Thuriow in Worral v. Marlar, L P. Wms. 459, note; 17S4. 

In MitfordY. 3fi{/bri,p.265, ante, it was never doubted. 

Tl^e effect and operation of the assignment of the 
bankrupt*s property abroad is a subject of great impor* 
tance, and I shall consider it as nearly as I am able ac- 
cording to its historical aitangement. 

Tile 13 Elie* c.l.s. 2, gives the commissioners power 
to convey all the bankrupt's lands, goods, debts, &c* 
"wheresoever they may be found or known. 

The 1 Jac. c, ld« c. 13 enacts, that after the assignment 
of ad^t to the bankrupt, the same shall not be attached 
by any other person according to the custom of the city 
of London or otherwise. 

A creditor beffofc the bankruptcy went into Scotland 
to sue for the bankrupt's property but did' not obtain 
sentence till after the bankruptcy. Lord Hardwicke 
said, ^' it is like a foreigtiattachment, by which this court 
will not suflbr a cr^ttor to gain priority, if no sentence 
were pronounced Ibefore the bankruptcy," And he 
granted a lie exeat regno till he found security to abide 
the event of the cause. Mackintosh v. Ogihie^ cited 
A,T.IL 103. 1748. 

'* Lord Mansiield at thi^ c6ckpit said, the bankrupt 
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part in value of them (whose debts respectively amount 
to ten pounds or upwards, as aforesaid) then present^ and 



i<in 



statutes do not extend to colonies or any of the king of 
England's dominions out of England ; but the assign* * 
ments are considered as voluntary, and take place between 
the assignee and the bankrupt^but do not affect the rights 
of any other creditors : and that Lord Hardwicke had said 
that creditors had a right to affect the bankrupt's estate 
in ScotIand,notwtthstanding the aommission in England; 
but if after that they should offer to come in under the 
commission, they should have no benefit from it, till the 
other creditors were made even with them." Ckve v. 
Mills, Cooke 297. 1764. 

But it appears that in Ireland the courts will give effect 
to an assignment under the English bankrupt law ; for 
where a creditor of a bankrupt in England had attached 
debts due to the bankrupt in Ireland, and had received 
them under a writ of execution after the bankmptcy 
in England, Lord Chancellor Lifford upon a bill filed by 
the assignees, called in the assistance of several of the 
judges, and after great consideration, with their approba^ 
tion pronounced a decree in favour of the plaintiffs, the 
assignees, and ordered the money to be paid over to ti^em. 
Neave v. ^ottingham^ 1 Hen. BL 132. 1766. 

How the English courts of law take notice of the 
bankrupt laws of other cou^tries,Lord Loughborough has 
well explained in the following words* 

" The dqiterminations of the courts of this country have 
been uniform to admit the title of foreign assignees. 
In the two cases of Solomons y.Ross, (before Lord 
Bathurst) and Toilet v. Dqfontkieu^ {before Lord Camden) 
where the laws of Holland having, in like manner as a 
commission of bankrupt here» t^ken the administration 
of the property, and vested it in persons who are called 
curators oi desolate estates, the court of chancery held 
that they had, immediately on their appointment, a 
title to the debts due to the insolvent in this country, in 
preference to the diligence of the particular creditor 
seeking to attach those debts ;*' in Sill y.Horsunck, 1 Hen. 
BL 665. 

. In the same case Lord Loughborough has also stated 
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of such persons duly authorized, as aforesaid, shall think 
fit; and such assignee or assignees,as shall be so removed 



the operation of our bankrupt law in Scotland to be as 
follovrs. 

*' By the law of Scotland debts are assignable, and an 
assignment of the debt notified to the debtor, which 19 
technically called an intimation, makes a specific liea 
quoad that debt. An assignment of a debt not intimated 
to the debtor, gives a right to the assignee to demand 
that debt ; but it is a right inferior to that of the creditor, 
who has obtained his assignment and intimated it. By 
the law of Scotland also, there is a process for the re* 
covery of debts, which is called an arrestment. In Wil- 
son's case the determination of Lord Hardwicke and that 
of the court of session entirely concurred. 

" The first class were holden by Lord Hardwicke to 
stand in the same situation as creditors claiming by mort* 
gage, antecedent to the bankruptcy. With respect to 
the second class Lord Hardwicke and the court of session 
were of opinion, that their title being a title, by assign- 
inent was preferable to tl^e title by arrestment : and they 
likewise held, that the arrestments being subsequent to 
the bankruptcy were of no avail, the property being br 
assignment vested in the assignees under the commission/* 
Ibid.' 

If a debtor abroad, as at St. Christopher's, to a bankrupt 
in England is compelled to pay the debt by an attachment 
to a creditor of the bankrupt, if he comes to England, he 
cannot be compelled to pay it again to the assignees. 

Lord Mansfield observed, " if after the bankruptcy 
and l)efore payment to the assignees, money owing to tlie 
bankrupt out of England is attached, bona fide, by regular 
process according to the law of the place, the assignees in 
such case cannot recover the debt. Le Chevalier v. Lynch, 
Dmg.Wl. 1779. 

That is they cannot recover the debt against the debtor 
of the bankrupt, who has so bona fide paid it to a creditor 
of the bankrupt. 

The same was decided by the lords commissioner^ of 
the great seal. Maudedey v. Pafke, 1 Hen. Bl.SSO. 1779. 

It has been determined by the court of King's Bench, 

T ^ 
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and displaced, shall deliver up and assign all the estate 
and effects of such bankrupt, which shall have come to 



141 the case of Hunter v. Potts, 4 11 R. 182. 1791. And 
in the same year in the case of Sill v. fVorswick, I Hen, 
BL 665, that if a creditor of a bankrupt in England, y? ha 
became such creditor in England, has recovered a 
debt due to the bankrupt in a foreign country, by process 
of attachment in that country, he is not entitled to retain 
the money so recovered to his own use, but that he may 
be compelled to pay it over to the assignees on an ac- 
tion of assumpsit, as so much money had and received to 
their use. The judgment of the court of King*s Bench was 
affirmed, in the Exchequer chamber by all the judges, 
Ch.J. Eyre alone dissenting. 

Tl>e courts seemed to have proceeded upon the simple 
principle that every creditor of the bankrupt resident in 
England at the time of the bankruptcy, who becomes 
possessed of the bankrupt's property, after that time 
shall be compellable to restore or repay it to the assign- 
ees. Ch. J. Eyre matle a most elaborate argument, but 
his reasons to my mind are not convincing. 

In these cashes the creditor who obtained^ynient was 
res^entin England. 

It was admitted that if a foreigner had obtained pay-* 
ment of his' debt by the law of the country where the debt* 
or's property was situated, if he came to EogUad, tbe as- 
signees could haveno remedy against him. 

But if a British subject resident upon the spot, should 
avail himself of the law of tbe country, to procure pay- 
ment of his debt, if he should come afterwards to Eng- 
land, as he was always bound by the laws of his country, 
I should presume tliat he would be subject to the same 
action by the ^S3igp^esi, as if he had been constantly resi- 
dent here. 

If a foreigner attaches the bankrupt's property abroad, 
b^ shall not be permitted to prove a debt under the eom- 
. mission till he giVejj up the property. Expurte Smiih,^ 
Cooke 308. 1791. 

Lord Eldon has said that a creditor in England^ and 
subject to tbe bankrupt laws, havjpg attached the bank- 
rupt's estate abroad, must restore i^ 9 f^e$. 80. 

Where property was attached in Jersey, according to 



hh or their handi or posssession* or which shall have been 
agsigned by the said commissioi^erSy as aforesaid, unto 



the law of the co«ntfy, Lord Eldon held that if the judi- 
cial act was complete even on tbe sftme day before the 
act of bankruptcy, tbe creditor bad a right to the full be<* 
nefit of the attachments; but if the act of bankruptcy was 
previous to the completion of the judicial acft, then the 
creditor could not claim it against the assignees. Exparte 
D'Obree, S Fe$, 82, 

To is an important tjuestioii; whether there is any mode 
of oOffipeliing a bankrupt to -execute an instrument, by 
which the assignees can obtain the bankrupt's real or per* 
sonal property in a country, the courts of which do not 
recognise tiie bargain and sale, or the assignment of the 
commissioners as a legal transfer of it. 

The chancellor has no authority to compel him direct* 
ly by the bankrupt statutes. He, can only irtfluence by 
the disallowance of h is certificate, tii the Case of an assign- 
ment of a chose in action for the payment of debts, a 
court of equity will compel tbe debtor to permit his name 
to be used in a court of law : so for the attainment of the 
same equitable purpose in bankruptcy, I should be in-* 
clinecl to think that a court of equity could assist the as- 
signees by compelling the bankrupt to execute a proper 
instrument^ or to permit them to use his i\ume for the re- 
covery of the property abroad* 

But I speak with diffidence, as tfa4a great question re- 
mains yet to be considered at^d decided by the courts of 
equity. 

(^7), The following is a short history of the appq^t- 
ment," or election of an assignee. 

By the I Jac. 1, c. 15, s. 13, the commissioners had 
power to astSfgn a debt, so that the assignee could bring 
an action in his own name. ^ ; 

Before the 4 and 5 jlnn. c. 17, it had become the 
practice to assign several, or all the debts, to one person 
m trust for himself, and the rest of the creditors. It 
appears that the creditors had been in some degree con- 
sulted in this appointment ; for Serjeant Goodinge gives 
the precedent of a bond given by the assignee, to the 
principal ci-editor in a large penalty, conditioned for the 
faithful discharge of his office. 



978 5 Geo. 8. c. 30. 1733. 

»ucb other assignee or assignees, who shall be cb^a by 
the creditors, as aforesaid; and all the estate and effecU 
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The 11th section gives to the assignee or assignees of 
the commission, that is, to the person appointed by the 
commissioners authority to balance the accounts. Bv 
the 5 Jinn. c. 2^, 5. 4, the assignee or assignees shiul 
be chosen by the major part of the creditors, then 
present. 

No respect is paid to the amount of their debts. 

By the 5 Geo. 1, c. 24,5. 21, 22, the election shall be 
by the number of creditors ; but no one shall rote whose 
debt does not amount to 10/. 

Here the qualification to vote is continued; but by 
the preceding section, the election shall be made by the 
major part in value of the creditors : so that one creditor, 
whose debt amounts to 101 /.will outvote five creditors, 
whose debts are 20/. each. 

(28) This short section comprehends an extensive 
branch of the bankrupt system. The decisions imme- 
diately referring to it, and those founded upon the ancient 
statutes, are so full of inconsistency and confusion, that 
it will be necessary to consider the whole subject chrono- 
logically ; by which'method I trust I shall convince every 
professional reader that several great errors under this 
head of law have arisen, merely from an ignorance of the 
history of the balance of accounts in bankruptcy, which 
existed in the first origin of the bankrupt law, and by 
confounding it with the set-oif in actions, which first 
commenced by the '2 Geo. 2, c. 13, with which the 
balance of debts in bankruptcy had no connection, and to 
which the legislature, by this statute, the 5 Geo. 2, never 
intended to make any reference. 

The expired statutes will appear to have been worth 
preserving,even for the light they throw upon this subject; 
3nd from them it will Inb proved incontestably, that the 
coincidence in the balance of debts, in bankruptcy, and 
the set*off in actions is merely accidental ; and that the 
balance in bankruptcy is far more extensive, aftd not 
restricted by any forms of pleading. 

But I shall proceed to the consideration of the statutes, 
i^od the construction which has been put upon them. 
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of £he bankrupt, which shall be delivered up or assigned, 
shall be to all* intents and purposes as effectually and 



By the 13 Eliz. every creditor was to receive a portion, 
rate and rate alike according to the quantity of his debt. 

The quantity of his debt, it will appear was the 
balance due to him. 

By the 1 Jac. 1, c. 15, s. 13, the commissioners might 
assign a debt, so that the assignee might sue in his 
own name. 

The amount of the debt assigned, was particularly 
specified in the deed of assignment, and when it became 
a practice to assign several, or all the debts to one person 
in trust for the' rest of the creditors, all the debts assigned 
were particularly specified in a schedule annexed to the 
alignment. They had of course been all balanced and 
settled previously, by the commissioners. ^ 

That this was the practice^ before the 5 Ann. c. 17, 
appears from the following authority cited by Serjeant 
Gooding€yp. 190, 2d Ed. 

Per North,Chief Justice/* If there are accounts between 
two merchants, and one of them becomes bankrupt, the 
course is not to make the other, who perhaps upon stating 
the accounts is found indebted to the bankrupt, to pay 
the whole that was originally intrusted to him, ana to 
put him for the recovery of what the bankrupt owes 
him into the same condition, with the rest of the cre- 
ditors, but to make him pay that only, which appears 
due to the bankrupt on the foot of the account: other- 
wise it will be for accounts betwixt them, after the time 
of the others becoming bankrupts^ if any such were." 
Anon. 1 Mod. 215. 1675. 

The same was held by Lord Hale. 

" In the case of a bankrupt, adjudged by the Lord 
Chief Justice Hale, that where there were deal aigs on 
account, that a man should not be charged with the 
account on the credit side, and be put to com/e in as a 
creditor for the debt owing to himself; but should only 
answer to the bankrupt's estate, the balance of the 
account.'* Chapman v. Derby, 2 Fern. 117. 1689. 

It is worthy of observation, that these were judgment* 
in a court of law. 
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legally vested in such new assignee or a8signees» as if the. 
first a.sstgt^tnent had been made, to hixa or then by the 



It no^ remaios to bepromedy that neither .the expired 
statutes nor this .section have made any diiierence what* 
ever in the subject ; and the balance of accounts, or reci- 
procal demands between the bankrupt and any of his criB- 
d^tors still depend upon the original statute 13 Eliz. 

(The 4 and 5 Anru c. 17, s, 11, first mentions the 
balance and adjustment of the accounts between the 
bankrupt and his debtor. 

It jgives the commissioners no more power than they 
had originally; but it was necessary to introduce the 
Bubjeet, because rt gives the assignee, appointed by the 
commis^oners, the power also independently of the 
commissioners. See p. 61, ante. 

The 5 Ann, c. 22, s. 4, introduced assignees chosen by 
the creditors. ^' 

• 

The 3 Geo. 1, c 11, repeats the 4 and 5 Ann. c. 17, 
8. 11, in nearly the same words, exceptt that it omits, the 
words assignee or assignees, so that the commissioners 
alone have power of fa^ancing the accounts, and that 
balance alone is to be recovered. See p. 03. 

This section of 5 Gto,^. c. 30, introduces again the 
assignees with the commissioiierfl^ 

The assignees have a power of balancing the acciotol: 
with the debtor of the bankrupt, which they had ^not 
prior to the statute of QueeH 'Ann; hot the commis-) 
sioners have no more authority given them, than they 
had at their fiJ-st creation, and they were only named; 
that it might not be thought that rtie assignees posi* 
sessed a power, which the commissioners had not. 

In pursuing the authority of the comniissioners upon 
this svjbject, it Will appear iqcontrovertibly that this 
section, in which accounts between the banlcrupt and his 
creditors or debtors are to be balanced, has not the 
slightest connection with the statute of set-odi* in actions 
passed thnee years before tXie 2 Geo. 2. c. 22, s. 13^ That 
statute p)x>vkles that; , where there ape. mutual debts 
between the plaintiff and <lefendant, ai if either party sue 
or be sued a$ executor ox administrator, where there are 
mutual dehtst between the testator or intestate, and 
either party, one debt may be set against the other, and 
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such matter may be pleaded in bar, or if the general issue 
Ib pteadedy notice strall be given of.tlie,pa]tictttor s-um 
or debt so intended to be insisted upon, &c. ; 

The statute earries wi*h it internai evidence that it 
did not apply to' b^nkru pixy*, for iftlie legislature had* 
intended it, tiiey would have ted the samD retsofi to 
inention the assignees of bankrupt, as ex^utors and 
adnrinistrators. ^But they bad no ooeaston to mention 
assignees of bankrupt, as they had the -power by the ^d 
of the conrniissioners to have all the effect of this statute, 
by the 5 Geo. I. c. 17. 5. 11. 

If this section has no reference to the statute of set-off; 
then the debtor of the bankrupt* can have the benefit "of 
the balance of his account, with the baiifcrupt without 
a special plea, or giving notice of set-off. 

I now proceed to the consideration of the decided 
cases, since tlie lime of Quern jinn. . 

The Arat is Iiord Liemeiborough v. Jont^^ I P* Wms. 1716. 
" Cogg8,the banknupt, owed Jones 1400/. by notes, JcHies 
owed Ooggs I500Z. upon a naortgage.'' A bill wa^ filed 
by the assignees to compel Jones to pay 1500/. the debt 
he owed upoa the mortgage ; insisting he should come 
under the commis&ioa for a dividend upon the notes* 

** But it WW decreed • by Lord Chancellor Cowpcr^ 
with ^reat clearness, that in "regard, by the late statute of 
4 Amt.c. 17, 8. 11, it ise^acied, that where there is a 
mutual credit betweijo a battk/upt and another, only the 
balance shall be paid. So in this case, here was a plain 
mutual credit, viz. Coggs gav^ cnedit to Jones on the 
mortgage, a&d Jones gave credit to Coggs Qn hU. notes j , 
and therefore tbe b^ance.oqly should be paid : and this 
clause in the statute was not to be construed of dealings 
ifi trade only, or in case of mutual accounts; but that it 
was natui'al justice and equity, that in all cases of mutual 
credit only tiie balance should be paid/' 

Thin is a most important decision. Debts of any 
denoniiitatfon wiight have been balanced against each 
other in tiMikruptcy, ioug bdbre the statute of set-^if 
exii^ied ; and thoQgh there is a reference 'to tite statute of 
Queen Ann, ttiien in ^xistence^ yet the deeree most have 
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after notice given of the said choice of such new assignee 
or assignees, and of his and their consent to accept such 



been the same, though that statute had never been 
passed. 

Sir Stephen Evance was banker to the Hudson*s Bay 
company, and was greatly indebted to them and became 
bankrupt ; the company held stock of his, and there was 
a bye-law of the company that the stock of each mem- 
ber should be liable to satisfy his debts : the assignee of 
the bankrupt brought a bill against the company to 
oblige them to suffer him to transfer the stock. But the 
chancellor, assisted by Raymond, C. J. and Mr. Justice 
Price, held that this was within the clause in the bank- 
rupt act, (5 Geo* 1. c. 24. s. 11) which directs the com- 
missioners to state the account between mutual dealers, 
and that they shall be allowed to account only for the 
balance. Gibson v. Had&otCs Bay Company^ I S^r. 645. 
17S5. This shews the same construction was put upon 
the 5 Geo. 1. as upon the 4 J^nn. 

Where there are mutual demands between a creditor 
and a bankrupt under the clause in 5 Geo. d. r. 30. t. 28, 
in which are these words, ** no more shjall be claimed 
and paid than appears to be due on either side, upon 
a balance of accounts stated.** The master of the rolls 
was of opinion, thatupoti an action at law the defendant 
might set off his demand against the plaintiff, as is done 
in other cases by virtue of the statute of 2. Geo. 2. c 22. 
$. 13. and 8 Geo. 11. c. 24. s. 6, and that there is no occa- 
sion to come into a court of equity to pray an injunc- 
tion to a suit at law, and that the plaintiff at law may 
account. XocA v. JBennef, 2^^%. 1740. 

The master of the rolls, from what he has said here 
it is clear was not acquainted with the history of the 
subject 

An action was brought by the assignees of Harvest, a 
surviving partner for a debt due|to the partnership ; the de- 
fendant plefided a set off, that the bankrupt was indebt- 
. ed in a greater sum to him ; upon this there was a ge- 
neral demurrer. For Ihe plaintiff, it was insisted that 
the act of parliament for setting off one debt against ano- 
ther, did not extend to assignees underti commission of 
bankrupt, aiid that in the present case there were not 
mutual debts ; for wherever there are mutual debts there 
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afisigmnent,, signified to the first assignee or assignees, by 
writing under his or their hand or haods» to make such 



must be mutual remedies, and the defendant could hare 
no action on his bond against the plaintiffs: and of this 
opinion was the court, and gave judgment for the plain- 
tiff. Ryally. Larkin,! fFifo. 155. 1746. 

The court seem to have adopted only the argument of 
the counsel with regard to the statute of set off ; the ba- 
lance of accounts in bankruptcy is never mentioned. 

But this must have been considered as law till the case 
of Ridaut v. Brought Cotxp. 133. 1774. It was an action 
of assumpsit by the assignees of a bankrupt, to which 
there was a plea of set-off, and a demurrer; and it is said 
that Lord Mansfield and the court were clearly of opinion 
that the defendant tmgbt set off a debt due to him from 
the bankrupt ; for the assignees are the bankrupt, and 
seemed to impeach the decision in 1 Wik. 155,^' that the 
statutes of set-off do not extend to assignees under a com- 
mission of bankruptcy as against the general principles 
of law, justice and good sense." 

If the history of the subject had been presented to the 
minds of the court, it cannot be doubted but they must 
have been of the same opinion «vith the court of common 
pleas. They thought the 5 Geo. 2, merely from the 
datea must necessarily have referred to the *2 Geo. 2, with 
which I trust I have proved it has no connection. 

In an action against a broker who bad a del credere 
commission for money due to the bankrupt, he pleaded 
the general issue, with notice of set-off for money had and 
received by the assignees for his use. 

Lord Mansfield and the court were clear that the debt 
which the defendant claimed from the bankrupt might be 
setoff by him as broker. 

But Mr. J. Buller added *' I agree that the notice of 
set off is bad" (meaning that particular notice) ; ** but this 
loss may be proved and set off under the general issue of 
the 28th section of the 5 Gto. 2. e. 30." He then recites 
the section; " therefore we see by this section of the Sta- 
tute that the assignees could legally claim no more than 
the balance upon the account between the parties;" Grove 
v. Dubois,! T. R. i JL2- 1786. 
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. TMignxaeat and delivery, as aforesafd^ every such filrst 
assignee or assignees shall respectiTely forfeit the sum of 



Though in all the subsequent cases of actions by as-, 
signees, which have been broi^ght before the courts of, 
la,w» it appears that the set-off was pleaded, or notice was. 
given according to the statute of set-off, a Geo. 2 ; yet I 
have been assured that some experienced special pleaders, 
confiding in the authority of Mr. J. Buller, have ceased 
to plead a set-otf to an action by assignees, but rely upon 
having the full benefit of it under the general issue. 

If this point should ever be reconsidered by any court, 
I trust it will agree with me that the judgriicnt in the 
case of Ridout v. Brought Cowp. 133. was founded in an 
error, and an ignorance of the progress of the law ; and 
that the opiniort, " that the statutes of set off do not 
extend to assignees under a comnaission of bankruptcy, 
is not (as there represented) against (he general princi- 
ples of law Justice, and good sense." 

Before I leave this subject I think it right to take 
notice that Lord Hardwicke was not acquainted with the 
construction put upon the ancient statutes, when he says, 
*' Beforq the n\|iking of this act, if a person was a 
creditor, he was obliged to prove his debt under the 
commission, and receive perhaps a dividend only of 
2s. 6d. in the pound, from the bankrupt's estate, and at 
the same time pay the whole to the assignees of what he 
owed to the bankrupt: to remedy this very great incon- 
venience and hardship the act was madew" 

Lord Hardwicke advanced this in a most impattant 
case, which has ever since been respected as a leaditrg 
authority, viz. that if a bankrupt is a debtor at the timd 
of his bankruptcy to a party, who ts a debtor to the 
bankrupt by a bond given before the bankruptcy, but 
payable at a future time, as three years after the bank-^ 
ruptcy, thesd tmo debts may be balfinced. 

• These are mutual debts and credits under the statute. 
Exparte Prt'^cot, 1 Atk, 230. 1753. ^ 

This is a debitum in ptesenti, solvendnm in ftlturo ; and 
when the assignees call for payment, the debtor may 
justly say the bankrupt received so much of my money 
and goods, which must now to that amount be considered 
as payment of my debt to him. 
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two hundred pounds, to be divided and distributed 
aoiongst the creditors, towards satis&ction of their debts. 



In that caae tbe debtor agreed to pay the- difference 
itoftiediately, having petitioned the chaiicelior to be 
permitted to set off one debt against tlie other upon a 
fair estimate; which vras referred to the coaunissioners 
to calculate. 

But the debtor could not be compelled to pay the 
diSerence till it is due : if, therefore, the assignees wished 
to make a final dividend before that time, the commis« 
sioners might compel the debtor to come before them, 
and state exactly upon his oath what demands he had 
upon the bankrupt, apd the balance might J>e sold or 
assigned by the assignees to the highest bidder. 

A factor or broker with a del credere commission may 
set off against his own debt to the bankrupt, a debt due 
from the bankrupt to his principal, from whom be has 
such del credere commission. 

In tbe case ot Grave v. Dub^is^ 1 T. R. 112. referred to 
-befofe,. the bankrupt John Liotard was an underwriter, 
subscribed policies filled up with the defendant's name 
for his fo][f^i^ carrespoi¥lent3i who were unknown to 
the haak;^ n^pt : loie^s happened on the policies before the 
ha^kxu|>tcy pf I^i^tard, and the defendant had f)aid the 
amount of the losses to his foreign correspondents after 
the baakrvip^oy* 

liP^ Mansfield^ C. J. ** The whole turns on the nature 
of a commifiaion delcredere. Then what is it? It is. aa 
absolute engagement to the principal from the broker, 
and m.ake$ bi^i liable \q the first. ipstauce. There is no 
occasion for the principal to communicate with the 
under writer, though tji^ law allows the prinpipal, for 
his benefit, to resort to him as a collateral security.. 
But the broker is liable at all events." , 

** He may tb'erefore set off against any claim the bank- 
rupt has lagainst him personally a debt, which the bank- 
rupt owes to any of his principals froi^ whom he has such 
a commission arising in a tran^actipn. with the factor o^ 
broker." * ' 

As far as I can understand a dd credere commission, it is 
an authority from the principal to a factor, broker, or 
agent to conceal his name, and to act as if he. were acting 
for himself, and to be responsible to the principal for the 
event of the sale orrontract he is authorized to make. 
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in such manner as the estate of the bankrupt is or ought 
to be divided and distributed, and to be recovered by 



And in a similar case soon afterwards, where a broker 
had a del credere commission from his correspondents, and 
kept the policies in his hands. 

The broker had paid to the bankrupt's assignees a debt 
he had owed the bankrupt, and the broker bad paid hit 
correspondents, from whom he had such del credere com- 
mission, 6001. for losses, which the bankrupt was liable to 
pay, and which he, the broker, had proved under his com- 
mission ; but finding before the dividend was made, that 
he might have retained this as part df the sum he had 
paid the assignees, he brought an action of assumpsit to 
recover it back. 

Lord Mansfield and the court were clearly of opinion 
that this might be recovered back as money paid by mis- 
take. 

The circumstance of the brokei^s having pand Hie 
amount of the loss to his correspondents, seemed to be 
immaterial : his liability would have given him, inmy opi- 
nion, the same right to set off. 

So the underwriter would have a clear right to set off 
such losses, if the broker with a del credere commissiott 
became a bankrupt, against any debt which such broker 
owed him personally. 

But where payment has not been made by a purchaser 
to a factor with a del credere commission, the principal 
may maintain the action. Scrimshire v. Aldertcn^ 9 Sir. 
1182. 

If the action is brought by the principal to recover 
the value of the goods sold by such a factor, the purcha^ 
ser may set off in this action by th^ principal a debt due 
to him from the factor, as if the action had been brought 
by the factor. 

Lord Kenyonand the court of King's Bench held that 
this might be done both upon principle and upon a for- 
mer authority. Rabone v. nilliams cited in the report 
George v. Clagett, 7 T. R. 359. 

The principle must be the statute of set off, 2 Geo. 2, 
e. 13 : but there the debts must exist between the plaintiff 
and defendant, and this seems to be a casus omissus bv 
that act. It is highly equitable ' that the property which 
the (actor obtained from the purchaser, should be consi-> 
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iction of debt, bill, plaint, or infojrinatioD, in any of his 
majesty*s courts ot record at fVesimimter, by such person 

dered as payment; but it should seem that the statute of 
set off could not administer the relief: and in suchacase 
the jurisdiction belongs exclusively to a court of equity. 

But where the broker has no del credere commission, 
the broker, it has been held, cannot set off losses upon 
the insurances effected, for these losses belong to his cor- 
respondents. Wibon Y. Watson, I JB^n, 274. Wibon v, 
Creightonyl T. JR. 1 1 3. There may be a difference between 
a broker and a factor : the underwriter never supposes' 
that the property insured belongs to the broker ; but a 
purchaser, if the factor conceals his principal, has every 
reason to conclude the property is his own. 

If a purchaser has not paid a factor with a dtl credert 
commission before his bankruptcy, if he should pay that 
afterwards to the bankrupt's assignees, the chancellor 
upon petition will order the assignees to pay it over to 
the principal* Eiparte Murray, Cooke 379. 1783. 

If a debtor to a bankrupt has a note or bill drawn or 
accepted by the bankrupt, mdorsed to him after the bank- 
ruptcy, though he may prove this note or bill under the 
commission, yet he cannot balance it against the debt 
be owes the bankrupt's estate. If this could be done» 
great frauds would be committed ; for every debtor to 
the bankrupt would buy up his notes or bills, and they 
would thus receive twenty shitiings for each poundt, 
though they might purchase them at a comparatively 
low price. MarA v. Chambers, 2 Str. 1234. 

And to prevent such frauds still more effectually, notes 

{>ayable to bearer, drawn by the bankrupt, cannot be ba« 
ancedin a court of law against a debt due to the bank« 
rupt^ unless the holder actually proves that he was pos- 
sessed of them at the time of the bankruptcy. Dickson 
V. Evans, 6 T. R. 57. 

This decision is in the case of bills payable to bearer ; 
but the principle extends to every n^otiable security . 
claimed to be set off in a court of law, or before the 
chancellor or the commissioners. 

, So, upon the same principle, though the case in that « 
instance may be sometimes hard, if the indorser of ^ 
note or bill, drawn or accepted, and indorsed before the 
bankruptcy, is obliged to take it back afterwards, he 
cannot balance it against a debt du^ by him to the bank- 
rupt. Exparte Hall^ 3 Fes, 304. 
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ot persons, as such majoF part of the commissioners, 
authorized as aforesaid, shall appoint to sue for the same. 



If the bankrupt before bis bankruptcy sell goods and 
draws upon the purcbaeer a bill of exchange, who ac« 
cepts it before the bankruptcy, but pays it atterwacds, 
this is a good causQ of set off or balance against the 
claim of the assignees for the price of the goo&. Smith 
y.Hodsox^4. T.R. 2U. 

Li;ibility to pay, by drawing a note or accepting a bill, 
is considered payment at the time, if the note or hili is 
afterwards paid when due« if theitefore notes are given 
to a perscMt who becomes bankrupt before they are due, 
they may be balanced against a debt due to the bank- 
rupt. Exparie Bojfle, CQoke 561. 

Bjat a debt dM^ from tiie bainKrupt cannot be set off 
s^aiji^t a demand by the assignees, if such debt baa beea 
contracted by the bankrupt ^ter a secret act of biuak- 
rqpl^y ; bi|t (jhi« now may be set off if such credit was 
given to the. bankrupt two calendar months befose the 
date of the commission. 49. Geo. 3* c^ 135. ^ 3. 

Where a person received a bill of exchange for >a parcel 
of goods, but for a sum greater than the price of the 
goods, and promised tq^ pi^ the excess immediately wben 
he received payment,, wtuch he negleeted to do till the 
party became bankrupt, he was .permitted K^ set it off 
against another debt contracted by the bankrupt; Ji^ 
kinson v Elliott, 7 2'. -B. 378. . 

> All debts which can be proved under the commission 
may be setoff or. balanced against demands made by 
.the assignees* 

Contingent debis which cannot be pi'oved under the 
catnmission cannot beset off! See ante, 114. 

But they may be proved and set off if secured by the 
'fi, 'pd!)alty of a bond, which is forfeited before the bank- 
rujitcy. Lord Kenyan in Hancock* v. Entwis^le, 3 T. -R. 
436. • 

111 that case the court held that an agreement to pay a 
certain sum of money, 1,9001., for liquidated damages ix\ 
a claim against the bankrupt, if he did not, within four 
years, benefit the party to the extent of that sum by the 
recommendation of the purchase of cottons,, could not 
have been proved under the commission ; and that the 
bankrupt was not discharged by his certificate from the 
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Vith full costs of suit, wherein iio privilege, ptotectiori, 
or wager in law, or more than one imparlance shall b< 



covenants, and therefore this sum could not be set off; 
Ibid. 

The judgment of the court in that case seems to be 
correct ; because the bankruptcy did not in any degree 
affect the bankrupt's ability to discharge the debt in the 
mode proposed : and whether any or what part would 
remain at the end of four years was quite uncertain. 

But where there is a debt before bankruptcy to the 
bankrupt, though not liquidated or ascertained with re- 
spect to the amount till afterwards, it mu4t be balanced 
when ascertained with a debt due from the bankrupt 

Fen, before Cox's bankruptcy, agreed thatf he should 
have the third share of the profits of the purchase of a 
row of pearls; the bankrupt's share of the profit upon 
the sale subsequent to his bankruptcy^ was near 2090/« 
which the assignees of the bankrupt brought an action 
of assumpsit to recover. Fen gave notice of set-off thai 
the bankrupt was indebted to him in a certain sum^ 
which he was entitled to retain : Lord Mansfield and the 
court held that tdis was a case of mutual credit or debt 
within this section. French v. Fenn^ Cooke, 554* 

A distinction was made in that case, and seems to have 
been made in others, between a mutual credit and amu^ 
tual debt 

Bat if credit and debt are correlative terms, and if one 
cannot exist without the other, I do not see how it is 
material whether we call it one or the other. In the two 
expired statutes the words mutual credit, are used alone. 
See p. 67 and 98 ante ; and to remove all doubts whether 
these words did not mean a mutual debt, both words are 
used in this section. - 

Where there is debt on one side, as in this case of 
Fenn to Cox, he is inclined to give credit to the other 
party by letting him have money or goods,- because he is 
able to secure himself : by retaining so much ofitisint 
fact payment fro tanto ; and without the existence of 
the first debt, credit would not have been given^ or the 
second debt.would not have been contracted. 

Though this may sometimes be the inducement to give 
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allowed : any law, custom or usage to the contrary not-* 
withstanding. (30). (See post, p. 302 for this note.) 



credit, yet it is quite immaterial with regarf to the kgal 
eiFect ; as where a trader has accepted a bill payable at a 
future day, which bill is indorsed to a party, who pur- 
chases of the trader goods to the amount of the bill» with* 
out communicating to him that he is in possession of the 
bill ; if the trader becomes bankrupt, this bill may beset 
oft' against the amount of the value of the goods. la 
thlat case, Mr. J. BuUer said, " in order to constitute mu- 
tual credit, it is not necessary that the paities mean 
particularly to trust each other in that transaction." 
Hankey v. Smith, 3 T. R. 507. 

The holder of the bill was induced to go to the trader 
to buy ; but perhaps at that time he was the last person 
the trader would have wished to have given credit to. 

If an insuirance broker has a policy put into his hands 
by his principal to receive the amount of a loss from the 
underwriters ; if the principal afterwards becomes a bank- 
rupt, though the loss was adjusted afterwards, and the 
amount received afterwards, he may setroff what he re- 
ceives against any debt due from the bankrupt to him ; 
for this was a debt which he was authorized to receive 
before the bankruptcy, the amount only was ascertained 
afterwards. Whitehead v. Faughan, 26 Geo. 3. B. R, 
Cooke, 5(56. 

The court of Common Pleas also decided that policy- 
brokers and general agents of a , bankrupt have a right 
to retain the whole sum received from the underwriters 
towards payment of the balance due to them, and not 
merely for the charge of the particular insurance. Par- 
ker V. Carter, 17S8. Cooke, 567- 

The law of liens forms a distinct head from that of 
set-off or mutual debts. 

A lien is a defence in an action"^ trover ; the set-oflF 
or balance can only be claimed in an action of debt or 
assumpsit. Lieius will be fully considered upon a future 
occasion. 

But I think it proper to take notice here of a case, 

1 •■• •j1* 11 I 1 1 "j1 1_^* J,tfk^ 



which is cited in all the books with approbation under 
this subject, viz. Exparte Deeze, I Atk^ «29. 
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31. And wbereaB it may be found neceiMiary, That fM 
well aaugnments of bankrupt's estate already made by 
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A packer had a detsand for packing the goods, and 
the owner owed him a sum of money besides; Lord 
Hard wicke held he might retain for both,observing "What 
right has a court of equity to say, that if hje has another 
debt due to him from the same person, that the goods 
shall be taken from him without having the whole paid ?" 
Exparte Deeze, 1 Jtk. 228. I'i23. 

This report, as it stands alone in Atkyns, is contraiy 
to all. the subsequent decided cases upon the law of liens, 
and must Necessarily mislead the student and the practises 

Six years afterwards. Lord Hardwicke himself correct^ 
ed this error; and decided that a miller could only retain 
for the grinding of corn, which he had in his possession, 
and then gave a reason for his decision in Exparte Deeze, 
which does not appear in the report of that case, viz. 

** In the petition Exparte Deeze, 1748, before rhe, there 
was evidence, that it is usual for packers to lend money 
to clothiers, and the cloths to be a pledge not only for 
the work done in packing, but for the loan of money 
likewise.'* 1 Jtk. 237. 

With this reason, Exparte Deeze may be reconciled 
with the iudgment in the report in which it is inserted. 
Exparte Ockenden, XAtk, 235. 

It is now fully established that without an i^sage or 
agreement, there cannot be, either in law or equity, a 
lien for a general balance. 

It should seem that there might be a balance in bank- 
ruptcy in every instance in which there could be a set-ofF 
under the statute of set off, but the balance in bankruptcy 
is far more extensive* Under the statute of set off, it 
bas been held that in an action of debt agajnst a man on 
his own bond, he cannot set off a debt due to him in 
right of his wife, from the plaintiff. Painter v Walker, 
Bull. N. P. 179. 

r 

If the husband brings an action in his own name, the 
defendant cannot set off a debt due to him by the plain- 
tiff's wife, dum sola. Wood v. Akres, 2 Esp. 594. 

In these cases at law, the plaintiff and defendant are 
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60mmiMioiiere» as assignments hereafter to he made^ puT« 
suant to the choice of creditors, should e vacated and 



not conv<»rtible ; the action in the first case being by the 
husband alone, and the counter action must be by the 
defendant and hit wife. 

In the second case, the counteraction would be by the 
defendant against the plaintiff and his wife. They are 
therefore not within the statute of set off. 

But 'I conceive it could not be doubted but these 
debts may be balanced in bankruptcy. 

In both these cas«^, if the plaintiff was a bankrupt, 
the defendant might p.ove under his commission, and re- 
ceive the dividend for his own use. 

It has not yet been decided that these cases may be 
balanced in bankruptcy, but I think we may safely 
draw that conclusion from the caserof MUes v. WUliamu 
1 P. Hms. 249, p. 265 ante. 

If the debt could not be proved under the commission, 

then I think, we may conclude that it cannot be set off 

jbt balanced; for if the party cannot have the benefit of 

part of this debt by a dividend, he ought not to have the 

jifhole allowed in a balance or set-off against a debt due 

to the bankrupt. 

In proving a debt under a commission, it is now iO' 
disputable, that no. one can prove a debt which is tainted 
with usury. He could not have recovered any firt 
against the bankrupt in an action at law, so he shall not 
recover agains^t his estate under a commission. 

Lord Hardwicke himself has said, that, 

•* The rule of the court is upon a bill to be relieved 
'^ against demands of usurious interest, not to make void 
•* the whole debt^; but it must be on submission to pay 
** what really is due : but it is different in a commission 
•* of bankruptcy. For then the question is, whether the 
*' assignees have not a right to insist that the whole is 
" void, as an usurious contract? They have such a 
•* right." Kxparte Sicip, 2 Ves. 489. 1762. 

Lord Hardwicke upon the petition of a creditor to 
be admitted to prove a debt, which had been refused on 
account of usury, seeni» to have held the same six 
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a new assignment or assignments be made of the debts 
and effects unreceived and not disposed by the then 



years before in directing an issue to try the usury. £*• 
parte Thompson^ 1 Aik, 125. 1746. 

Lord Hardwicke has been represented as having de* 
cided that a debt upon an usurious contract might be 
balanced in bankruptcy, in Ryalv. Rowles, 1 Fa. 375. 
1749. 

The case is stated with great confusion, but I conceive 
it never has been decided, or ever will be decided, that 
in an action by the assignees to recover a just debt to the 
bankrupt's estate, the defendant may have the full benefit 
of a loan of money to the bankrupt upon usurious in- 
terest, which as a debt he could not have proved under 
the commission. 

But if the bankrupt has lent money to a person upon 
usurious interest, which neither he nor his assignees 
could recover at law, if the borrowrer claims to prove a 
fair debt due to him from the bankrupt, then the com* 
missioners ought to refuse such proof until he accounts 
for by a balance what he has illegally taken from the 
bankrupt's estate. This I conceive to have been the 
meaning of Lord Hardwicke when he said, ^' But as to 
the general question, whether this case is within the act 
for mutual credit, 1 am of opinion it is; and that there 
is no distinction taken on what consideration it is the 
debt sought to be set oif has arisen." 

" This is a debt due from Stephens to Harvest (the 
bankrupt) a debt in equity, though possibly no remedy at 
law, because the kw admits not the party. to an usurious 
contract to have a remedy ; not allowing an indeb. as- 
sumpsit for money had and received, though perhaps it 
may allow a prosecution on the act But this court 
goes no,t on that rule, but takes it to be a fraud and im- 
position on a party in neces9itous circumstances*'* Rual 
V. Roules, 1 Fes. 375. 1749. 

I cannot agree with Lord Hardwicke if he meant to 
say, that mutual debts, legal or illegal, could iq »ll caises 
be balanced in bankruptcy. The legislature surely did 
not intend to legalize here what courts of justice were 
bound not tp aid or protegt. But I conceive where 9^ 
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assignees to otiier persons to be chosen by the creditors^ 
as aforesaid ; be it therefore enacted and declared by the 



party bad obtained the bankrupt's property under SMch 
circumstances, that a bankrupt as j>urticep% criminis 
could not have recovered it ; or if the assignees cannot 
recover it, on account of the illegal consideration ; the 
commissipners, under the authority of the chancellor, 
will not permit that party to have the benefit of a fair 
debt from the bankrupt till he has accounted for what 
lie has so .wrongfully obtained. By this means they can 
prevent him from taking advantage of his own wrong. 

In Exparte Devidne^^ 15 Vea. 498. seep ^ai.ante, Lord 
Eldon decided that a debt barred by the statute of li-, 
]i(iitation, could not be proved ; such a debt therefore 
ought not to be set off in bankruptcy. 

In an action by the assignees, the defendant may plead 
the statute of limitations; and he may therefore prove 
a debt without being subject to set off what is so barred. 

. But the commissioners under section 16 of this statute, 
liave, I conceive, a power to compel a supposed debtor 
to a bankrupt's estate to answer upon his oath, whether 
he ever obtained money or goods from the bankrupt, at 
what time, and whether he has ever repaid tke bankrupt, 
or restored the goods? See p. 178, ante. 

In all cases where there are mutual claims or demands, 
a reference to the commissioners must be a jurisdiction 
far superior to a trial by jury in a court of msi|>rti« ; 
for in every case the commissioners can examine the 
bankrupt, the assignees, and the defendant themselves, 
and can even compel them to answer questions, which a 
court of equity has not the power of doing, ^e p. 181, 
ante. 

The chancellor afterwards in a summary way can both 
correct the errors of the comniissioners, and restrain the 
proceediiigs of the assignees. 

The commissioners can take into consideration an 
equitable set-off, on a debt which can only be recovered 
in a court of equity, which a court of law cannot en- 
quire into ; but when the balance is ascertained by the 
commissioners to be in favor of the bankrupt's estate, 
then ii can only be recovered in an action at law, or by a 
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lulborily aforesaid. That it shall and may be lawful to 
and for the lord chancellory lord keeper, or com. 



suit in equity ; but if the balance is against thebankrupt, 
then the chancellor can order so much to be prored. 

If a verdict is obtained in a court of law by the assignees, 
it still seeitis coa)f>6tent to the defendant to petition the 
chancellor to set off some demand against the bankrupt's 
estate, which was no^t, or could npt, be considered in a 
court of law; and the chancellor in bankruptcy might 
order it to be referred to the master or to the commission* 
ers, and might direct the assignees to allow as a balance 
so much as was found to be due to the defendant. 

Lord Hardwicke held that a verdict obtained by th^ 
assignees in a court of law, was not conclusive upon the 
defendant ; but he might have by a bill in equity the be- 
nefit of a set-off which had been disallowed by the court 
of law. Billon v. Hyde and Mitchell, I Jik, 126. 

But against assignees the chancellor in every instance 
can give the same relief upon a petition as upon a bill 
filed; and therefore where the relief prayed can be obtain- 
ed by a petition, a court of equity will allow a demurrer 
to a bill filed. Saxton v. Davis^ Mose^ 79. 

In an action of assumpsit by the assignees,the defendant 
gave notice of set-ofi^ of a debt by the bankrupt to the 
defendant and his partner, whom the defendant had sur- 
vived. The court held that these debts might be set off 
or balanced, as the defendant might have declared for 
this debt, and also for any other sum due to him sepa- 
rately. Slipper V. Stidstone, 5 T. R, 493. 

Where Church and Owen had given a bond to Bishop, 
and Church died, ^nd Owen became a bankrupt, Mrs. 
Bishop, who was the residuary legatee and executrix of 
her husband, and who was indebted to Owen, was not 
permitted by Lord Hardwicke to balance these debts. 
His reason was, that it was not clear that there would 
be a residuum, or who would be entitled to it. Bishop 
V. Church, 3 Jtfc. 691. 174S. 

Lord Hardwicke's reason in this case is not convinc- 
ing. Iii expectation of beinj^ paid the amount of the 
bond by Owen, she probably bought his goods, which 
were to be considered as part of payment^ or a mutual 
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mlssioners for the custody of the great seal of Great 
Britain^ for the lime being, upon petition of any creditors. 



credit; and if there were not a surplus it) her favour»she 
would be accountable to the creditors or legatees of her 
liusbaod for what she had so obtaiped. 

Wood had a legacy of 500/. left him, and Jeffs was 
executor ; Wood was indebted to Jeffs, and became bank*^ 
rupt The master of the rolls allowed the debts to be 
f>alanced, and resolved that an equitable demf»nd is a debt 
within the statutes of bankrupt ct/. Jeffs v. Wood, t P. Wms. 
J38. 1723, 

That important case proves that there are many de* 
mauds, which cannot be set off in an action at law, 
which may be balanced in bankruptcy. 

This is strongly exemplified by the cs^se Exparte Ste^ 
phenSf^ decided by Lord Eldop. 

Miss Stephens had placed more than 3000/. in her ban-* 
kers' hands, in order that they should invest it in Navy 
Annuities. They falsely assured her that they had placed 
put her money as she had directed^* and gave her credit 
for the dividends. 

Her brother, who had a separate account with the ban-» 
kers^ borrowed of them 1000/. and Miss Stephens as a sc«» 
curity joined in a joint and several promissory note. 

The bankers became bankrupts, and the assignees 
brought an action to recover the 1000/. against the brother 
alopie. H^ jai]id hi^ sister presented a petitipn that this 
Plight be allowed out of the account with Miss Stephen?. 

The phancellor represented and reprobated in strong 
terms the fraud which h^d beep practised upon Miss 
3tephens ; that she relying upot^ their houQurable coq- 
fluct^ had been induced to be security for her brpthcr, 
knoiying they were doing her no favour, being secure 
from receiving the produce pf her property, that natural 
(equity required that tl^is should b§ set oJ^ or allowed 
put of her account. 

He therefpre ordered that this should be balanced 
with what they owed her, and that she should prove the 
difference \ and that the assignees should be rf^tfained 
from ^uing either the brother or sister tjPQij tlje potp, 
IjX^rte Stephen^^ U Pjjs. ?4, 
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to make such order therein as he or they shall think just 
ar d reasonable; and in case a new assignment shall be 



The chancellor's order upon a petition in bankruptcy 
operates as effectually as a writ of iujunctlou upon a 
bill filed. 

In another case, something similar, Hanson with a 
surety had entered into a joint bon(l to the bankrupt ; 
the bankrupt was indebted to Hanson alone. 

Lord Erskine held that these debts might be balanced. 
Expurte Hanson^ 12 Fes. 346. 

Hanson was in fact the borrower ; and though be bad 
given them security by his surety » it was reasonable 
that he should not be placed in a worse situation on that 
account. If the surety had been bound by a separate 
instruntent the case would have been clears 

It is now fully established that joint and separate debts 
cannot be balanced. 

It is a matter of great importanceand involved in some 
confusion ; I shall therefore trace it historically. 

At the end of the report of Lord Lanesbofohgh and 
Joti£St 1 P. fVms. 325, in which Lord Cow per decided 
with great clearness, that a mortgage and a promissory 
pote might be balanced in bankruptcy long before any 
statutes of set-off, the reporter seems to have indutged 
himself in a speculation of his own. 

** But it seems, if A. and B. are joint traders, and J. S. 
owes A. and B. on their joint account lOOi and A. owes 
the said J. S, 100/. on his separate account, J. S. cannot 
deduct so much as A.'s proportion of the lOOL comee 
to, out of the joint debt ; for that the copartnership debt* 
of A. and B. are to be first paid, before any of the se- 
parate debts; but if there be a surplus beyond what 
will pay the partnership debts^ then out of A.'s share of 
the surplus, J. S. may deduct the separate debt of A«'* 
lP.fVma.32o, 1716. 

I will not make any further observation upon it than 
that the erroneousness >of the conjecture is fully ex- 
posed by Lord Eldon, as will appear from what I shall 
pte afterwards from Exparte Twogood, 11 Fa. 517. 

Jn the p^xt case, " The petitioner was a creditor under 
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ordered to be made, as aforesaid, that then such debts, 
effects, and estate of such bankrupts shall be thereby 



3. separate commission against A., and a debtor to a joint 
commission against A. and B. ; and he petitioned that the 
action brought by the assignees for the debt he owed to 
the joint commission ought to be staid, and that his de- 
mand upon the separate estate might be allowed as a 
set-off againstthe debt he owed thejoint estate, especially 
as the same persons are assignees under both comraissionsJ' 

r 

Lord Chancellor : " I doubt whether this debt could be 
set off under the statute relating to mutual debts, because 
different persons are concerned in one debt and in the 
other, and in distinct rights; but as the petitioner's case 
appears to be a hard one, I will refer it to the commis- 
sioners to take an account how much the petitioner 
owed thejoint estate, and how much was owing to him 
from the separate estate." Exparte Edzoards, I Mk. 100. 

Nothing further appears to have been done in it. 

The next case upon the subject was decided by Lord 
Loughborough in 1796. 

The partnership between Shepherd and Williams was 
dissolved. Afterwards Shepherd became a bankrupt 
Williams paid all the partnership debts. The petitioner 
was indebted to the partnership, and Shepherd was in- 
debted to him to a greater amount 

He petitioned to set off the bankrupt'^s share of the 
debt due to the partnership against the debt due from 
Shepherd to him. 

Williams consented to receive bis share of the debt 

Lord Chancellor : ** As at law, there can be no doubt; 
for the action must be brought in the name of the two, 
and you cannot set off the separate debt of one. 

" In e.<juity it would be very hard, where it appears, 
that all the joint debts are paid, and that the other 
partner is satisfied, and there is a surplus, in which he 
is interested in one moiety, and the indebted partner in 
the other; it would be very hard, if to the extent of 
thiit moiety the creditor of that partner cannot set off. 
I think, the equity is a clear and a strong one. In 
Exparte Edwardi, there could be np purpose in directing 
the account but with a view to allow it" Exparte 
Quinten, 3 Fes. 248. 1790\ 
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efiectually and legally vested in each new assignee or 
assignees; and it shall and may be lawful for him and 



The master of a ship became a bankrupt, and all the 
port owners were jointly indebted to him, and he was 
indebted to several of them, who petitioned that they 
niightset off their shares of the joint debt to him against 
hisdebta to them. Lord Eldon observed, this is nothing 
more than a set-off of a separate debt Against a joint 
debt, which be said could not be done. Exparte Chris- 
tie^ 10 Fes. 105. 1804. 

The next case is in 1805. 

The circumstances of the case are so entangled, that 
they are not worth stating, as the chancellor considered 
the effect of the petition to be the same as that in Ex- 
parte Quinten; upon which he made the following ob- 
servations. 

" If there are debts, which cannot be set off at law, 
can it be said, that all the affairs of the bankruptcy arc 
to be suspended, until all the accounts are cleared, in 
order to see, what rights of set off there may be in the 
result ? That should have been considered,before that case 
was determined. The consequence will be, that where 
there are joint and separate debts, which cannot be set 
off against each other at law, in every bankruptcy the 
proceedings must be suspended till the accounts are taken, 
and it is seen what the joint estate will pay, and what 
the separate will pay. If upon the account between 
them there was a clear surplus to Shepherd, that would 
be part of his general separate estate, to be handed over 
as such to his assignees, in trust for all his separate 
creditors, atid would not be left in the pocket of one 
creditor, who paid that joint debt; but would be divi- 
sible, as part erf the separate estate, among all the se- 
parate creditors. 

"I do. not deny, that there is a good deal of natural 
equity in thtf proposition upon which this petition stands ; 
but, pursuing it through all its consequences, it would 
so disturb all the habitual arrangement in bankruptcy, 
that I dare not doit." Exparte Twogood, 11 Tes. 51 f. 
1805. 

Whilst the presefit mode of proving joint and separate 
debfs under joint commis9ions continues, which can only 
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tfaem to sue for the same in his or their name or names^ 
and to discbarge any action or suit^ or to give any acquit* 



now be altered by the legislature, though it m ill be shewn 
hereafter, that perhaps originally it might have been dif- 
ferent, these reasons of Lord Eldon must prevail. 

Lord Rosslyn's decision would introduce much con- 
fusion and inconsistency. 

In the case of Bromley v. Goodere, 1 jitk. where there 
was a great surplus, and interest out of t^at surplus was 
to be allowed upon ail debts bearing interest, (s^e p. 13 
ante,) Lord Hardwicke in his judgment said, ** There is 
in this act a clause of mutual credit : suppose both debts 
carrying interest, and the creditor comes in late, certainly 
the commissioners ought to stop interest on both sides 
at the time of the bankruptcy, or compute interei^t on 
both Hides till the settling of the account; for it is absurd 
to say they should stop interest on the creditor*s debt at 
the time of issuing the commission, and carry on interest 
on the bankrupt's demand. 

" I mention this to shew that an equitable rule ought 
to be followed in giving interest in these cases." 

I do not remember to have seen any further equitable 
rule suggested upon this important subject. 

But I cannot agree with Lord Hardwicke, that it is 
absurd that they should stop interest on the creditors 
debt at the time of issuing the commission, and carry on 
interest on the bankrupt's demand ! ' 

If the bankrupt should owe by bond 2000/. bearing 
interest, ar^d tlie obligee should owe the bankrupt 20/. 
or 200/. by note bearing interest, there seems to be no 
reason that this creditor should have interest computed 
beyond the date of the commission upon the balance of 
the account at that time, viz. upon 19S0/. or 1800/. that 
would be the only sum I should permit him to prove, 
though the dividend was delayed for several months or 
years. Otherwise a trifling cross demand bearing interest 
would give one creditor a great advantage over the rest. 

But if the balance was the other way upon similar mu- 
tual debts, it would be just and equitable that the debtor 
ibould pay interest to the assignees till the time of py« 
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fence for such debts as elTecttiaily to all intents and 
purposes as the assignee or assignees, in the former 



ment, for be has till then the benefit of the bankrupt's 
money in his hands. 

And in that case both the legal and equitable rule 
seems to be that the principal and interest upon the 
debt due from the bankrupt, shall be substracted from 
the principal and interest due to the bankrupt's estate 
at the time of payment 

That I conceive would be the mode of balancing the 
accounts at nisiprius, or perhaps the judge would direct 
interest to be computed upon each account till the fourth 
day of the ensuing term, when the assignees could reco- 
ver the balance by a writ of execution. 

(29) There is but one case upon this section. Walsh* 
wasconvictedof perjury at York Assizes, 1790*, and was 
sentenced to be imprisoned two years, and to stand in 
the pillory. 

An action was afterwards brought against hira by the 
assignees to recover the sum of 2283/. 158. being double 
the amount of the sum which he had falsely sworn to. 

The declaration stated the indictment and the judg- 
ment, by reason of which premises, and by force of the 
statute, an action had accrued to the plaintifl's as assignees, 
to demand apd have from the defendant the said sum of 
money to be equally divided among all the creditors. 

To this there was a special demurrer, assigning for 
cause thatit was not directly stated that he was guilty 
of the offence. 

The court held the declaration sufficient. And thnt 
the penalty was to be recovered by an action, and not by 
a judgment upon the indictment. Lord Kenyon observed 
very justly that this section referred to the former statutes. 

The 13 Eliz. c. 7. s. 7, enacts that any person claiming 
what is not due, shall forfeit double the amount. 

By I Jac* 1. c. 15. s. 11. whoever committed per- 
jury by his depositio?i, shall suffer the punishment of 
perjury, as limited by the 5 Eliz. c. 9. 

The next section (12), enacts that the forfeitures shall 
be sued for by action of debt, &c: 
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assignment might have done in case no new assignment 
bad been made, any thing herein or in any former act 



This section was no doubt intended to comprize the 

provisions of the former statutes. 

(80) See the history of the apoointment or etectioa 
of an assignee under sect. 27 of this act. 

The election of the assignees by the creditors, did not 
exist tfU the 5 j4nn. c. 22. «. 4 ; and by sec. 5, the tem- 
porary or provisional assignee was first introduced. See 
p. 73 ante. 

By this section the commissioners may assign the es- 
tate and effects of the bankrupt, or any part thereof. 
But by the 20'th section, the commissioners must assign to 
the general assignees chosen by the creditors, every such 
bankrupfs estate and effects. Lord Hardwicke confounded 
these two sections, when he recommende<l it to the com- 
missioners not to include copyholds in the bargain and 
sale to the assignees. See p. 256 ante. 

The statute says, the design of this provisional assign* 
ment was for the better preserving and securing the bank" 
rupVs estate. 

The commiiisioners therefore execute a provisional as- 
sign ment, where 'an extent {rom the crown is apprehended, 
or where the landlord can distrain for rent, which may 
be prevented, if the provisional assignee removes the 
tenant's property off the premises; or where it is ne- 
cessary to keep a shop open, or to carry on a business 
till the general assignees are chosen. 

Without a good cause of this kind the commissioners 
ought not to put the estate to the expence of a provi- 
sional assignment. 

Tliis assignee is to deliver up all the estate and effects 
of the bankrupt, which shall have come into his bands; 
that is, I conceive the estate or rue produce of it. For 
one reason in granting a provisional assignment has al- 
ways been to carry on a trade. 

Much property may be of a perishable nature, which 
it is absolutely necessary the assignee should immediately 
dispose of. 

In a case before the 6th list lately the commissioners 
were consulted, whether their provisional assignee could 
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contained or made to the contrary in any wise nortwith- 

standiiig ; and that tbe said conimisaioners shall cause Notice of re- 
moval to be 

.. ' ^ given in the- 

Gazette. 

sell a stage-coach and horses before the general assignees 
were chosen. It was represented if the sale was deterred 
till the assignees were chosen, the property would be 
greatly reduced in value. We were of opinion that the 
provisional assignee had a power to sell, and could give ^ 
a good title to a purchaser, but he must act with such 
caution as not to aflbrd ground of complaint to the 
chancellor. 

Lord Kenyon has said, that this provisional assignment . 
was introduced into the bankrupt laws in order to pre- 
vent the effect of an extent issued for a debt of the 
cix)wn. Justin v. Whitehead, 6 T. iJ« 436. 

I have stated before that the assignees were appointed- 
by the commissioners alone till the 5 Jnn, c. 22. That 
statute introduced the election by the creditors, which' 
of course must take place several days after the adjudi- 
cation of the bankrupt ; and therefore, for the reason 
assigned by Lord Kenyon, and other reasons, the provi- , 
sional or temporary assignee, was introduced by the same 
statute. . . . 

Connected therefore with this section, it will be pro- 
pet to consider here the effect of the bankrupt statutes 
upon the crown, or the rights of the king. 

In Magdalen's college case, 11 Co. 74. " It was resol- 
ved by the court where the king has any prerogative, 
estate, right, title, or interest, that by the general words 
of an act he shall hot be barred of them ; vet an act 
being general, and made to suppress fraud shall bind the 
king." 

This is a wise rule of construction that the king might 
not by assenting to an act of parliament, divest himself 
of those valuable prerogatives, which the constitution 
has clothed him with for the good of his subjects, 
without clear and express notice. 

In that case the counsel in argument say that the 
king may have the benefit of an act of parliament by 
which he is not bound. But that is the only authority I 
have seen for that proposition. 

It has long been fully established that the crown is 
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public notice to be given in the two London Gazettes 
that shall imnaediately follow the removal of such as* 



not bound by the bankrupt statutes^ because he is not 
expressly nauied. 

And there is internal evidence in the 21 Jac. 1. c. 19, 
s. 10, tbflt it was not the intention of the legislature to 
bind theciovvu by thatstatule; and the legislature then 
nuist have thoujrht that the crown was not bound by the 
two preceding statutes. That section enacts that if any 
one pretends he is debtor to the king, and shall extend 
the estate of the bankrupt after his bankruptcy, the 
commissioners shall examine whether the debt is du6 to 
him, or to some other person, or for the use of some 
other person ; and if the bargain or contract was for the 
use of some other person, tl>en the commissioners shall dis- 
pose of the goods so extendedfor the use of the creditors. 

And the Barons of the Exchequer justly observed, 
that it afforded a fair inference that if there was a just 
debt due to the accountant of the king, and he extended 
the goods of the bankrupt after-bankruptcy, that the 
commissioners bad no power to intermeddle. Queen v. 
Arnold, 7 Vin. 104. 170P. 

. In that case it was decided that upon a writ of extent, 
the teste of w^hich was after the act of bankruptcy, hut 
before the assignment of the commissioners, the crown 
was entitled to a debt due to the bankrupt. 

But though the crown was not in general bound by 
the bankrupt statutes, yet it was held by the sale or 
assignment of the commissioners, the property was al- 
tered, and the king's right was then gone. Attorney 
General v. Capell^ 2 Show. 480. 

The king is not bound by the modern statutes which 
introduced the certificate; for a bankrupt, who had oh- 
tained his certificate, being arrested upon an extent, 
moved to be discharged, but the court of exchequer 
said *' the statutes of bankrupt'do not bind the crown, 
and therefore we cannot discharge him, and it was ruled 
so not only in case of a^ extent, but even of an extent 
iu aid." Rex v. Pixley, Bunb. 202. 1725. Same poiut, 
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i%nee or assignees, and the apfpointment of such other 
assignee or assignees a& aforesaid, that such assignee or 



If the extent sued out is tested the day upon which ^ 
the assignment is executed^ the extent shall have a pre- 
ference. 

Rex V Crumpton^ 2 Vn. ^5. 1751. 

The assignment has its operation frocn the executioa 
of the deeis not from the time the assignees take pos-* 
session. 

The extent cannot be antedated, it has its tfste on 
the same day upon which Bjfiat is obtained for it froM 
one of the barons of the £xch.equef. jRdx V. Mtum^ 
2 Sir. 749-. 

The crown upon an extent, like bail, may arrest the 
bankrupt at any time, even when attending his last ex- 
amination, Expartc Dick^ % BL Repi 114!2« 

In such a case the commissioners must adjourn the 
examination to a future day, or request the officer to 
attend with the bankrupt till the business of the day if 
concluded. 

In a case where the collector of the Iand*tax became a 
bankrupt, and the commissioners of the land-tax issued 
their warrant, under which the bankrupt's goods were 
seized before tb^ assignment of the commissioners wag 
executed; Lord Hardwicke, then chief justice, andiha^ 
court of Kind's Bench decided, that though the warrant of 
the commissioners of the land-tax had not its operation 
like anextent from the day of its date, yet it being apro^ 
cess to recover a debt of the crown^ and the property o^ 
the bankrupt not being changed before the assignment, it 
vTBiS a lien upon the goods seized, and that the assignees 
could not recover them till they had discharged the debt 
due to the crown.* Btaueyy. hawson, ^ Sir. 978* 

This Judgment I conceive will ever be lespected* af 
good law. 

But ill' bis reasons, Losd Hardwicke has advanced^ that^ 
relations, mhidt are but ficiiatm of lam^ con^vot Hnd ihe 
crown. Hob. 339. This beiog, copied into every book 
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assignees is or are removed, ^nd such other assignee or 
assignees appointed in his or their stead, and that such 



upon the subject, I think it necessary to observe upon it, 
that it may not mislead the student, that the re/a^/on to 
the act of banhnptcy^ or the power of the commissioners 
to convey every thing that the bankrupt was entitled to 
at the moment of the act of bankruptcy, was not founded 
upon any fiction, but upon the clear, positive, and pe- 
remptory declarations of the legislature, in 13 Elix* c» 7. 

But notwithstanding an assignment, malt, candles, and 
tbe utensils for making them are still subject to the 
arrears of' duty as>they would have been in the hands of 
the bankrupt: This depends upon various excise acti^ 
cited in Piracy v Halse, Doug, 395. 

If the commissioners of excise in such a case issue 
their warrant to seize all the bankrupt's goods, the warrant 
will be bad : it ought to be to seize those only upon 
Mrhich the crown has a lien for arrears. .This was. 
a claim like the former upon soap and the utensils. 

I have observed before that in Magdalen's college case 
it was asserted by the counsel, that the king might havs 
the advantage of a statute by which he is not bound. 

I have heard this doubted by some learned men, who 
think the rights and power of the crown are the same as 
if the statute had never passed. 

But it is now the common practice for the officers of 
the crown to prove debts due to the crown under com- 
missions of bankrupt 

In these cases of revenue the king or the crown is the 
representative of the nation, and as the whole policy of 
the bankrupt law is to divide the loss amongst many, that 
it may not be the ruin of a few, I have often thought 
that it would be consistent with the dignity and justice 
of this great nation, if the power of seizing the whole of 
a bankrupt's estate by an extent, and thus depriving his 
creditors of the chance of recovering a portion of their 
own property, was removed by the legislature. 

Bankruptcy necessarily generates^ bankruptcy; and vt 
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persons as are indebted to the said bankrupt's estate, do 
not pay such debt or debts to such assignee or asisighees 
as shall be removed as aforesaid. (31 ) 



should all be shocked if any one should propose to pay off 
the national debt by a tax upon bankrupt's estates ; but in 
fact we do precisely the same thinor by continuing the 
present law, for every extent that sweeps so much from a 
bankrupt's estate carries it to the surplus of the annual 
revenue, or to the sinking fund. 

As the officers of the crown now prove the debts due 
to the king under commissions of bankrupt, is it consistent 
with public justice and public policy that the nation 
should have the advantage of getting the start ^f all the 
creditors, and of grasping at the whole, and if they fail 
in that, of receiving a share with the private creditors, 
and after this of seizing all the future acquisitions of the 
bankrupt? I could wish to be thpugbt a loyal subject ' 
and a friend to my countiy, yet I think it my duty to4o 
all in my power to prevent that country from having more 
than its share of a bankrupt's estate. 7' he love of our 
country will always be best shewn by kindness and com-. 
passicm towards the suifering individuals of it. 

LordjEldon has declared in Wydown's case, "that in the 
bankruptcy of CasteU v. Pot&elly the commission wa» 
brought to him in the middle of the night to be sealed, 
with the avowed object of preventing an extent ; that 
considering it to be his duty to hold an even hand between 
the crown and subject, be without reference to the object 
got out of his bed and sealed the commission." 14 Fes. S8« 

This kind and merciful instance of what the learned 
lord has considered even-handed justice, conveys a much 
stronger disapprobation of the existing law than can be 
expressed by any language of niine^ 

(31) This is a very important section, and it was first 
introduced into the bankrupt law, by the 5 Gea. 1. r. 24, 
c 24, see page 104 ante. It gives the chancellor great 
power which he did not before possess. The assignee 
before that time was only known to the chancellor, 
whilst he presided in the court of chancery, in the charac* 
tor of vendee or trustee : here upon the petition of a ere* 

x2 
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fojf cbl"u^ 3«. And whereas by teason of moQies which arc lodged 
^'STro^t^ m the hiodb pi assignees until a dividend is made^ as- 
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diCor, the chancellor may make any just and reasonabltf 
atder in vacating the assignment or removing an assignee. 
In i^Bseqiience of the authority which the chancellor 
bns derived from this section over the assignee. Lord 
Hardwicke has called an assignee an officer cf this courts 
mnd anofficerofthe commission. Exparte JVhite^ 1 Alk. 90. 

When the chancellor orders all the assignees to be 
removed, her can order them to join in an assignment with 
the commissioners to the new assignee or assignees cho« 
actn as the original assignees. 

And where an assignee became a bankrupt. Lord 
Hardwicke directed that both he and his assignees should 
join with the commissioners in the assignment to the 
aew asngnee* Exparte Newton^ I Atk* 97. 

But the assignees of the assignee having no interest in 
or title to, the original bankrupt's estate, th^ seem to 
have been required to join from abundant caution ; the 
title of the new assignees must have been considered in 
every court complete without them. See Lord L#ugh« 
borough's order upon this subject, 8th of March, 1794, 
He directs in such a case generally^ that all pfOfer parties 
do join* 

The statute gives the chancellor power to vacate the 
first assignment, then a second assignment is made pre« 
eisely like the first, without any reference to it, and the 
•econd assignees have the same power as the first over all 
the bankr!]pt's effscts not disposed of. 

The authority of the assignees by the death of one 
survives to the others, and if they all die the heir at law 
of the survivor is the assignee ; but if he is a minor or 
incapable of exercising the duties, the ehaoGellor will 
vacate the first assignment, or the first bargain and sale, 1 
but not to aftect purchasers. Exparte EaMridgef 6 fa, 
451. Exparte Leman^ 13 Fes. 271. 

The word assignmetU in this section comprehends bar« 
r gain and sale or every mode g( conveyance by tiie com- 
missioners to the assignees. 

The order of the cbancf^or that an assignee shall he 
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signees do oftentimes delay the dhridiag thereof, to the Wb\ staU 

fleet ^9 

▼ery great prejudice of the hankrupt's creditors; fot ' 
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removed will not vacate his legal title, till he joins in It 
fiew assignment ; for where one of four assignees was 
ordered to be removed, but nothing more was done, 
the other three brought trover for a ship the bankrupt's 
property ; Lord EUenborough and the court of King^s 
Bench held they might recover three fourths of what 
the whole weie entitl^ to. Bhxam v. Hubbard, 5 East. 
i07. 

In this case the defendant might have pleaded in abate** 
ment, then the four must have joined in the action, or a 
tiew assignment must have been made. 

If the assignee ordered to be removed had joined in ad 
assignment to the three atone, or to three and others cho- 
sen, then in another action they might have recovered 
the remaining fourth or any other property of the bank- 
lupt unrecovered. 

When a new assignment is to be made from the original 
assignees, they all join in an assignment to the messenger, 
or solicitor, and then he assigns again to the remaining as- 
signees and the new assignee : or at once A, B, and C, the 
t>Id ussi^neeSyConvey to the messenger and his heirs to the 
useof B,C, and D, and therr lieirs, these being the remain- 
ing and new assignees : so that the use by virtue of the sta- 
tute is executed ui B, C, and D, and the legal interest is 
thus Vested in them; but the commissioners join, and the 
new assignees execute a counterpart with the usual cove- 
nants. This last mode may be adopted, where land has 
not been sold by the former assignees. 

The causes for which the chancellor will remove an 
assignee are various and depend entirely upon his discre- 
tion. He will, upon proof of insolvency, or any miscon- 
duct, or that the assignee has to account to the other 
Sbssigaees, or upon the chancellor's order to the master, 
uDder circumstances to induce a belief the account can- 
not be fairly and impartially taken, be removed ; but'the 
.sim^ple circumstance of being liable to account is not alone 
a sufficient cause for his removal. 1^ F«i. 10* 
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ftrevetiiing whereof, and to the end s^ignees may maka 
speedy dividends of the estate and effects of such bank- 



Where the assignee is dead or actually a bankrupt, 
Ihe'commissionersmust proceed to the choice of another 
assignee, upon the written application of any creditor, 
who has proved a debt to the amount of 10/. without 
any special order from the chancellor. General order, 8th 
March, 1794. 

An assignee^a commtssioneryOf solicitor to the commis* 
sion, cannot purchase the bankrupt's estate, or a dividend 
from u creditor, even if he should give mcN'e than any 
other perspn at a public auction. This is founded upon 
principles of sound or general policy, which sometimes 
cuts down the fairest and most honourable transactions, 
because if they were permitted in the case of assignees, 
^hey would introduce many unfair and dishonourable 
practices. 

An assignee intending to purchase for himself would 
have a temptation to conceal important information re- 
specting the estate from others,and would have an induce- 
ment to get it sold not for the greatest but the least 
,advaatage to the creditors. . 

. For these reasons, if an a89ignee,'Commis8ioQer, or so^ 
licitor to the commissioner purchases any part of the 
bankrupt's property, the chancellor will order the property 
to be put up to sale again by pi^blic auction* aqd he who 
;advances most upon the former price, shall be the pur- 
.^chaser ; I but if. there is npiadvaace, then the assignee, 
commissioner, or solicitor, shall be bound to take it at 
the price he before .offered. So also if they take a lease of 
the property, or purchase dividends of the creditors. For 
all these private dealings conflict with their public duty. 
Bxparte Reynolds^ 5 f^es.107, Hxparte Htighes^d Fes. 
^17. Exparte Lacey,(ji Fes'^^5. Exparte James^S VtsJibO. 

The chancellor retnoved the assignees for having 
• purchased the bankrupt's property in JExptirfe Reynolds, 

*S>Fes. 707. 

> • • 

An assignee will be removed, if his permanent resi- 
lence is in Scotland, or out of the jurisdiction of the coarl 
Hxparte Grey^ 13 Fes. 274, 

Or in short for any cause, which the Lord Chancellor 
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rupt9, be it enacted by the authority aforesaid, that 

• 

before the creditors shall proceed to the choice of an 
assignee or assignees of any bankrupt's estate, the major 
part in value of the said bankrupt's creditors then pre- 
sent shaliy if they think fit, direct in what manner, how, 
and with whom, and where, the monies arising bjr, and 
to be received from time to time out of the bankrupt's 
estate, shall be paid in ^nd remain, until the same shaH 
be divided amongst all the creditor, as by this act., 
is directed; to which rule and direction every such 
assignee and assignees, afterwards to be chosen, shall 
conform, as often as one hundred pounds shall be got in 
and received from such bankrupt's esrtate, and shall be 
and are hereby indemnified for what they shall do in 
pursuance of such direction of the said creditors, as 
aforesaid. (33) 



thinks inconsistent with his duty as a trustee for the cre- 
ditora and the bankrupt. 

An assignee may be removed npon his own petition ; 
but Lord Eldon said in such instances, it would be very 
proper to require, as in the case of attornies in a court 
of law, an affidavit that the party did not apply from ah 
apprehension that an application would be made by others 
for his removal. Exparte Edteardi^ Q Vez. 3. 

^ (32) This section is introduced here into the bankrupt 
law for the first time. I do not find any case depending 
upon the construction of it. . 

It appears that all the creditors, even those who are 
BOt qualified to vote for the assignees, may vote for the 
banker, and be is to be chosen first. When that is omitted. 
Lord Loughborough by his first order dated 8th Marrh, 
1794, has directed that the assignees shall place the money 
in the Bank of England' as often us they shall receive 
loo/. The 49 Geo, 3, e. 123. s. 3, apparently with an 
ignorance of that order, has directed, when the cho ce of 
the banker is neglected, that after the choice of .the: as- 
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Method of mak-^ 39* AuA bp it further enac^ by the authority 
Irish stau afpresaid, that every person or persons chosen, or 
' who ahali be chosen assignee or assignees of the es* 
taiea^d effects of such bapkrupt, shall, at some time 
after the expiratioii of four months, and Within twelve 
months, from the time of issuing of such conunis- 
mon, cau^ at le^isit twenty-one days public notice 'to be 
givea in the L<>n^QQl@azette,of the time and place the 
commissioners and aMgiiees intend to meet, to make a 
dividend or distribution! of such bankrupt's . estate and 
effects ; at which time the creditors, who have not before 
proved thdr debts/ shall then be at liberty to prove the 
same ; which meeting for the city of London^ and all 
places within the bills of mortality, shall be at the Gmid^ 
hall of the said city ; and upon every such meeting the 
assignee or assignees shall produce to the said commifl« 
sioners and creditors then present, fair and just accompts 
of all his and their receipts and payments touching the 
said bankrupt's estate and effects, and of what shall re- 
main outstanding, and the particulars thereof; and shall 
if the creditors then present, ot the major part of them, 
require the same, be examined upon oath, or being of 
the people called Quakers, upon solemn affirmation, be- 
fore the said comnifssioners, or the major part of them, 
tbuching the truth of such accompts; and in sucbac- 



aignees, the commissioners sljall direct where the money 
shall be placed, provided they do not order it to be kept 
in any bank or banking-house, where any of them or the 
splicitor to the commission has an interest or concern. 

in London, therefore, it will be adviseable for the com- 
missioners to act consistently with Lord Loughborough's 
order, and direct that it shall be placed in the Bank of 
EnglMid* 






oomptk the said assigboe or asaignees shall be allowed 
and reteki all suoh aum and sums of money, aa they 
ahall have paid and expended in suing out and prosecute 
ixigofsuch commissioD, and all other just allowances^ ^ 

on account of and by reason or means of their being as- 
signee or assignees ; and the said commissioners, or the , 
major part ofthem^ shall order such pjart of the neat 
produce of the said bankrupt's estate, as by such accompts 
or otherwise shall appear to be in the hands of the said 
assignees, as they or the major part of them shall think 
fit, to be forthwith divided amongst such of the bank* 
rupt's creditors, who have duly proved their debts undet 
such commission, in proportion to their several and 
reapective debts ; and the comjnissioners, or the major 
part of them, shall make such their order for a dividend 
in writing under their h^tnds^ and* shall cause one part of 
such order to be filed amongst the proceedings under 
the said commission, and shall deliv^ unto each of the 
assignee or assignees, under such coipmission, a duplicate 
of such their order likewise under the hands pf the said 
commissioners ; which order of distribution shiall contain 
an account of the time and place of making such order, 
and the sum total or quantum of all the debts proved un- 
der the said commission ; and the sum total of the mo« 
11^ remaining in the bands of the assignee or assignees 
to be divided, and how much in particular in the pound 
is then ordered to be paid to every creditor under the 
said commission ; and the said assignee or assignees, in 
pursuance of aucb-order, and without any deed or deeds 
of distribution to be made for that ' purpose, shall ftirth* 
with make such dividend and distribution accordingly, 
and shall take receipts, in a book to be kept for that 
purpose^ from each creditor, for the part or shiire of such 
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dividend or distribution^ Which be or they^shalltirake 
and pay to each creditor respectively; and^ snch order 
and receipt shall be a full and effectual discharge to such 
assignee, for so much as he shall fairly pay, pursuant to 
siich order as aforesaid. (33) 
Assignees with 34 ^^^ whcreas assignees are and may sometimes 

consent of ere- P . 

ditorsmaysub-be prevented from makine such speedy dividends of the 

mit dispute to » r J 

arbitration. - - 1J_______^ 

(33) This is an important head of the bankrupt law, as 
it is the main design and object of the whole system. 

It will therefore be necessary to^tate concisely the hjft« 
tory of it, or the ^leps by which it came into its present 
state, in order to communicate satisfactory information 
upon the law as it exists at present / 

By the common law there "was no mode by which a 
debtor could be compell^ to give up all hi3 property to 
be equally divided amongst his creditors. 

Thatpower was first introduced by the legislature in 
the first bankrupt statute,viz. the 34 and 35 Hen. 8. c. 4, ia 
which the chancellor and the high officers of state were 
authorized to seize all the bankrupt's estate and effects, 
and to order the same for true satisfaction and payment of 
the said creditors ; that is to say^ to tvery of the said credit 
tors^ a portion, rate and rate alike, according to theqtuintity 
of their debts. See p. 2. ante. This statute extended to 
every subject. 

The 13 £liz. c. 7» confined all bankruptcy to traders. ; 
it introduced commissioners to.be appointed by the chan- 
cellor, and gave them, in the same words, the samepow* 
er of making a distribution amongst his creditors of all 
the bankrupt's estate. See p. 11 ante^ 

But by that statute there was no direction when the 
distribution or dividend was to be made. 

By the next statute, 1 Jac. c. 15, that is provided for, 
and the 4th section directs, that other, creditors besides 
those who sued out the commission, may join withlhem, 
if they come in within four months, and until dislribution, 
provided they contribute to the charges of the com - 
mission* And if the creditors do not. come in within 
four months, then the commissioners to have power t« 
distribute. See p. 24 ante. 
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e9late*and effects of bankrapts, as by this act is intended iri,h stat 
by rea&iOQ of debts due^ or pretended and claimed to be '**^*' ^ 



No farther regulation respecting the dividend was made 
after that time till the present section was introduced. 

This section declares that the assignees shall make a 
dividend upon the order of the comniissioners, without 
any deed of diiirifmtion for that purpose. 

It had been the practice for the commissioners to 
make the dividend by a deed of distribution; the form is 
given by Serjeant Goodingeyp. 310, 2 Ed. 

By the 49 Geo. 3. c. 121. s, 12. No action is noW to be 
brought for a dividend against the assip:nees; but the 
jurisdiction is now confined to the chancellor by a petition^ 
who can order the assignee to pay it with interest. 

Lord Mansfield and the court of King's Bench held, 
thftt a creditor might bring an action against an assignee 
for his share of the dividend. 

" Lord Mansfield. I allowed the plaintiffs to recover 
their share of the dividend against the assignees, as 
money positively and expressly paid into the hands of 
the assignees for their use. We are all of opinion that 
the direction was right ; that the action was maintainable, 
and that, after a debt is liquidated before the commis* 
sioners, it cannot be litigated but by an application to 
the great seal.*' Brown v. BulUn, Doug. 392. 1780. 

Lord Redesdale in the court of Chancery in Ireland 
declared, ** With respect to the action, which it is said 
might b^ brought for the dividend, I shall' always re- 
strain such an action, as contravening the [policy of the 
bankrupt laws, . Such actions I know have been main- 
tained; but whatever may be the decisions of courts oT 
.law on the subject, I think it is the duty of- the great 
seal not to permit them. The administration of the 
effects is vested in the great seal, and the creditor coming 
in to prove his debts submits to that authority." 

Assignees of Gardiner v Shannon, 2 Sch. ^ Lefrot/fi^S, 
1804. 

There is a particular mystery thrown over the juris- 
diction of the chancellor in bankruptcy, which can only 
developed by attention to the historical progress of th#^ 
bankrupt law. 
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<|u» fireu tttdi buikniptSi upon long tod kitriCBU acoMmtk 
or demands, which are di9piited eor mot admitted by the 



Origmally, the commissionerB collected all the bank- 
nipt's property, and alone made a difidend; andSConer, 
who read lectures only upon the. first 8tatute,tbe 13 Eli%. 
says, '' If the commissioners will not pay a creditor bis 
rateable part, he hath bis action of debt/* 

When by the next statute an assignee of a debt was 
introduced, and it had become the practice of tfae com- 
missioners to assign all the debts or the property of the 
bankrupt to him in trust for all the creditors; then each 
creditor for the dividend in his hands was allowed to 
bring an action. Serjeant Goodinge gives the form of 
the declaration in especial action upon the C4ue^y a crtdi^ 
tor against the assignees for his dividend ofiht estate^ p. !245. 

The chancellor never exercised any sumnmry jari^ 
diction over an assignee in bankruptcy, till the 31st sec- 
tion of this statute was introduced. 

When it had become the practice to assign to him more 
;tban bis share, and to make him a trustee for other cre- 
'ditors,-^a8 they had an interest in his responstbilily we, 
find that he was required to give a bond, and Seijeant 
"Goodinge gives the form of ^a bond from the aspgmes 
fo the principal creditor in ^iOOOL to pay his pn)pori^mbIe 
thare. p. 324. 

• And if the assignees refused to account, the commis- 
sioners used to sue them, upon their covenants, which 
were introduced lon^ before the assignees were elected 
by the creditors. Harding v. Marshy 2CA. C«. 153. It 
^therefore abundantly appears that the judgmcuit of the 
court in Brown v. Bullen was correct. 

. The chancellor's ju risdiction over an asaignee commeb- 

v^ ced only with his power to remove him. Before that time 

he was subject to account to the court like every other 
trustee. . 

The jurisdiction of the chancellor in bankruptcy will 
be fully considered in a note to the first General Order. 

" ' When the dividend depended upon the 1 Jac. only, 

it was held, that the commissioners could not make a 

dividend before the end of the four months ; for tie crt^' 

ditors which inhabit in the remote part of the realm, pet" 

dventure cannot have notice. RuggUs case, Hutt. 37. 1619« 
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opmniiflikmeis and creditomto bejuit and fiur^ebte, and* 
iiach cUimitnU ara thereby obliged to aae^^io ancib their 



It was resolved also iii thai case if they eame after four 
iia#nth8» and any distributioa was tlieu made, they camtf 
loo lata. 

It is worthy of much eonsideration that in this cas^ 
Seijeant Aitbure mo?^ tbe court of Common Pleas, as 
it seemsv only for the court lo infom the eommissioners, 
what they ought to do, as they entertained doubts* 

The first petition to the chancellor praying that the 
assignee might be ordered to pay the petitioner a creditor 
his dividend, was made to Lord Talbot ; but the assignee 
ittsistiBg he had a right to retain it, because he had paid 
so much for the creditor as a surety in a bond. Lord 
Talbot thinking this reasonable dismissed the petition. 
Rqpmrtt Nockold, Cooke, 590. 1734. 

But upon a similar petition being presented to Lord^ 
Haidwicke, and a simihir claim being made by the as* 
si^ee. Lord Chancellor declared *^ 1 will not allow the 
assignee, who is asi officer of this court and an officer of 
the coQimission* to ^top a person's share ia the diTtdend 
on account of his own prirate debt, which is owing to 
him from that person : be has his remedy at law, and 
ought not to blend his own private affairs with the conv^ 
mission to which he is only a trusti^e.'* Exparte Whitt^ 
lAtk.90. 1742. 

If the debt to the assignee is admitted by the creditor, 
it is then reasonable and equitable that he should retain 
so much ; I should think it probable that if a petition was ' 
now presented to the chancellor under similar circum** 
stances, he would adopt the decision of iiord Talbot, and 
not compel the assignee to pay what he might arrest 
the creditor lor the next moment. 

Lord Thurlowwasof opinion that he must order- the 
bankrtfpt*^s estate to be sold if any one creditor petitioned 
for it, tiiongh he thought it would be advantageous undei: 
the circumstances of that case not to sell the estates at 
that time ; yet he said, *• ff^he order for $afe w pressed for, 
I cannot refuse it ; and the petition of any one creditor is 
m^eient.'* Equarie Goring^ I Vet.jsuL 16& 
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demands by actions or suits in law or equity, which are 
oftentimes many years depending, and many other diJSb- 



Upon a petition to Lord Eldon to order a dividend to 
be postponed till a decree was obtained, he said, ** the 
first question is whether I have a power, supposing' there' 
was one creditor who would not sulipnit to have his di- 
vidend postponed to grant the prayer of the petition/' 

''It is impossible so to construe the act, that if the 
assignees neglect to make the dividend at the time pre- 
scrit)ed, this court must compel them to do it immediately 
after." 

** And I am anxious to state it as my opinion that it w 
in the discretion of the great seal, though Lord Thurlow 
thought it's jurisdiction more limited, to postpone the 
dividend; but when called on so to do, it ought to be 
satisfied the parties applying for that purpose have a right 
so to apply, and that it is for the general benefit of all the 
creditors that such postponement should take plac^/' 
Exparte Kendall^ i{o«e, 7L 

This is an authority, which the commissioners perpetu- 
ally exercise and is immediately vested in them by the 13 
Eliz. and the subsequent statutes. 

For if the assignees call upori the commissioners to 
make a dividend, the commissioners, when they meet, 
if they think it will be for the benefit of the creditors in 
general, can adjourn it to a future day. 

The chancellor has a control in all cases over the com- 
missioners by virtue of his patronage, or the power of re- 
moving them; he has a direct authority given him over 
the assignees by the 3l8t section of this statute. 

This section directs that the assignees shall give notice 
after the expiration of four months of the time of making 

a dividend. 

• 

But when they omit to .give that notice for some time 
after the four months, it is the practice of the commis^ 
sioners to direct a summons to the assignees to attend 
them at Guildhall to shew cause why a dividend should 
not be made. 



The general reasons they assign are that they have ns 
effects, or that some action or suit in Chancery is pending^ 
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renews and difficulties do arise. under commissions of 
bankrupts, which might be determined by arbitration, 
if assignees had power to submit the same ; be it there- 
fore enacted by the authority aforesaid, that ii shall and 
may be lawful to and for the assignee or assignees of any 
bankrupt's estate and effects, by and with the consent of 
the major part in value of the bankrupt's creditors, who 
shall have duly proved their debts under such commis- 
sion, and who shall be present at any meeting of the said 
creditors, pursuant to notice to be for that purpose given 
in the London Gazetle, to submit any difference or dis- 
pute between auch assignee or assignees, and any person 
or persoflB. whatsoever, for or on account, or by reason or 
means of any matter, cause or thing whatsoever, relating; 
to such bankrupt or bankrupts, his, her, or their estate 
or effects, to the final end and determination of arbitrators 
to be chosen by the said assignee or assignees, and the 



or they expect remittances from abroad. But no creditors 
are present to assist the commissioners. For this the 
commissioners take no fees. 

I have always been much surprised that Lord Lough- 
borough's order (8th March^ 1794) is not observed, which 
directs that the commissioners shall give public notice 
of this attendance of the assignees, that the creditors may 
be satisfied why the dividend is delayed. Or in all caseg 
a meeting for a dividend ought to be advertized ; if the 
assignees had no effects, the commissioners would forego 
their fees, and little more than the expence of the gazette 
would be incurred ; by this mode of proceeding the cre- 
ditors would have the satisfaction of hearing from the as- 
signees upon their oaths the reasons why no dividend 
had been made, and what expectation there was of any 
in future. The commissioners ought then to adjourn if they 
-thought it necessary to some certain future day. See 
more upon this subject under sect. 37. General order 
£t March, 1794, and 49 6ro.3, c. Ul. s. 5. 
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major part in value of such creditors, and the |Mtrty or 
parties with whom they shall have such difference, and 
to perform the award of such arbitrators, or otherwise to 
compound and agree the matters in difference and dis- 
pute between them, in such manner as the said assignee 
or assignees, with such consent as aforesaid, shall think 
t, and can agree, and the same shall be binding to all 
Ue creditors of the said bankrupt or bankrupts ; and 
the assignees are hereby indemniied for what they shall 
fttirly do according to the direction afdresaid. (34) 
fSlSSt^f we*'. 3^» ^^^ ^® ^^ further also enacted by the authority 
Mi^^nd^ aforesaid, that any assignee or assignees, made or chosen 
***• as aforesaid, shall be, and is, and are hereby iropowered, 

by and with the consent of the major part of such bank* 
rupfs creditors in value, who shall be present at a meet- 
' ing to be had for that purpose; of which public notice 
Jhall be given in the London Gazette, to make composition 
with any person or persons debtors or accomptants to 
duch bankrupts, where the same shall appear necessary 
and reasonable, and to take«uch reasonable part, as can 
upon such composition be gotten, in full discharge of such 
debts and accounts ; any law, custom, or usage to the 
contrary notwithstanding. (35) 



(34) Attention ought to be paid to the directions of 
this section in the choice and appointmentof the arbitrator. 

Lord Hardwicke has said that the assignees must have 
a meeting of creditors upon notice given for that purpose 
in the London Gazette, to consider of each particular 
suit or each particular case for arbitration before they can 
proceed in tnem ; a general authority to prosecute such 
suits as they in their discretion shall think fit, is not 
warranted by the statute. Exparte Whitchu^ch^ 1 Atk. 91. 

(35) Upon this Lord ELardwicke h^ said if some of 
the creditors do not think proper to come^ it is their owm 
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36. Provided always, and be it enacted by the autho- Bankrupts, 
rity aforesaid, that after such bankrupt or bankrupts or certificate, 
shall have obtained his, her, or their certificate, and the gignees^iB s^ 
same shall be duly confirmed, as herein is mentioned, **"**^^®'*°**' 
every such bankrupt or bankrupts shall, and is,, and are seci. 56. * 
he^reby obliged to give his, her, or their attendance, upon 
every reasonable notice in writing, to be given to him, 
her, or them, or to be left at his, her, or their usual place 
of abode, by the assignee or assignees, or their order, 
thereby requiring him, her, or them, to attend the as- 
signee or assignees of such bankrupt's estate, in order to 
make up, adjust, or settle any account or accounts be- 
tween such bankrupt or bankrupts, and any debtor to, or 
creditor of such bankrupt's estate, or to attend any court 
or courts of record, in order to be examined touching 
the same, or for such other business which such assignee 
or assignees shall judge necessary for getting in the said 
bankrupt's estate and effects, for the benefit of his, her, 
or their creditors ; for which said attendance the bank- Allowance for . 

attendance 

rupt shall be allowed and paid the sum of two shillings 
and sixpence per diem, by such assignee or assignees, 
out of the bankrupt's estate ; and in case such bank- 
rupt or bankrupts shall neglect or refuse to attend, or 
on such attendance shall refuse to assist in such discove- 
ry (without good and sufficient cause to be shewn to 
the commissioners, or the major part of them, for such 
his, her, or their neglect or refusal, to be by them ale 



fault, and those who are present have a right to bind the 
whole, if the majority in value at the meeting are of 
opinion to sign the composition. Cooper y, Pepj/s^ I Jtk. 

Y 



/, 
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lowed as sufficient) such assignee or assignees, making 
due proof thereof upon oath, or being of the people call- 
ed Quakers, upon solemn affirmation, before the said com- 
missioners, authorized as aforesaid, or the major part 
of them; the said commissioners, or the major part of 
them, are hereby impowered and required to issue a 
warrant or warrants, directed to such person or persons 
©"non-auen- ^s they shall think proper, for apprehending such bank- 
dance. ^^^^ ^^ bankrupts, and him, her, or then) to commit to 

the county gaol, there to remain in close custody with- 
out bail or mainprize, until be, she, or they shall duly 
conform to the satisfaction of the said commissioners, au- 
thorized as aforesaid, and be by the said commissioners 
or the special ordei: of the lord chancellor, lord keeper,^ 
or commissioners for the custody of the great seal of ' 
Great Britain, for the time being, or. otherwise by due 
course of law discharged; and such gaoler or keeper of 
such prison, to which such bankrupt or bankriipts shall 
be committed, is hereby required to keep such person 
or persons inclose custody within the wallsof the said 
prison, until, he, she, or they be duly discharged, as 
aforesaid, under the pains and penalties before mentioned 
for such gaoler or keeper suffering such prisoners, com- 
mitted pursuant to this act, to escape and go at large. (36) 

m ■ 11. ■■ I I !■■..■ .1. ■ . . py 

(36) This section gives the commissioners expressly 
a power to commit the bankrupt if he refuses to assist 
the assignees. 

The statute declares that the Lord Chancellor by a 
special order in this case may discharge from the commis- 
sioners commitment. 

Lord Eldon seemed to think that the chancellor by his 
general j'urisdiction could enforce the bankrupt's attend- 
ance upon the commissioners. Anon. 14 Fes. 449- But 
the statute in this instance seems to have armed tbem 
with sufficient power so as not to require the aid of 
any higher authority. 



\ 



5 Geo. 2. c. 30. 17S«. S^ 

57- And be it further enacted by the authority afore* Final divuiend 

\ . within eighlc«tt . 

said, that within eisrhteen months noxt after ihe issuuig mmhs. 



of any such commission as aforesaid, the assignee or as J^Jf^^'i**' 
signees ^all make a second dividend of the bankrupts 
estate and effects, in case the same was not wholly di- 
\dded upon the first dividend, and shall cause a notice 
to be inserted in the London GazettCi of the time and 
place the said commissioners intend to meet to make a 
second dividend and distribution of such bankrupt's 
estate or effects, and for the creditors, who shall not 
before have proved their debts, to come and prove th6 
same ; and at such meeting every such assignee or as" 
signees shall produce upon oath or affirmation as afore- 
said^ his, her, or their account or accounts of the bank- 
rupt's estate and effects, and what upon the balance 
thereof shall appear to'be in his, her, or their hands, shall, 
by the like order of the commissioners, or the major part 
of them, be forthwith divided among such of the bank- 
rupt's creditors, whp shalLhave made due proof of their 
debts, in proportion to their several and respective debts, 
which second dividend shall be final, unless any suit at Ewcpiignf. 
law or in equity shall be depending, or any part of the 
estate standing out, that cannot have been disposed of, 
or that the major part of the creditors, shall not have 
agreed to be sold and disposed of in manner aforesaid, 
or unless some other or future estate or effects of the 
said bankrupt shall afterwards come to, or vest in, the 
said assignee or assignees, in which case the said asfeigrn e 
or assignees shall, as soon as may be, convert such future 
or other estate and effects into money in manner afore- 
said, and shall within two months next after the same 
shall be converted into money, as aforesaid, by the like 
order of the commissioners, or the major part of them^ 
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divide the same amongst such bankrupt's creditors, who 
shall have made due proof of their debts under such 
commission. (37) 



(37) A second dividend is to be made in case the 
whole is not divided upon the first dividend. The as- 
signees and commissioners are therefore not bound to 
reserve any thing for a second dividend. 

This is the first time that the legislature has mentioned 
a second dividend. 

When therefore the court of Common Pleas were of 
opinion that the creditors mi ho came after a distribution, 
came too late, they probably thought that the whole of 
the bankrupt's property was then disposed of. Ruggle^s 
case^ Hutt. 37. 1619. see p. 316. ante. 

- Lord Hardwicke has held that ** upon the common 
equity of this court, if creditors will make an affidavit 
that they have not read the gazette, they will be admitted, 
so as not to disturb the former dividend, and by that 
means must in the first place, be brought up equal to the 
creditors under the former dividend, before the commis- 
sioners can proceed to make a second." Exparte Stiles 
and Pickart, 1 Atk. 208. 

But Lord Thurlow said, " he took the law to be, that 
if a debt is proved after a dividend, the creditors are to 
take pari passu \ but if the assignees have been in a 
habit of paying otherwise, they must do it without order. 
Exparte Long, 2 Bro. 50. 1786. 

But it has long been the practice for the commissioners 
to admit the proof of debts after the first or any dividend, 
if there is no objnctionto their validity ; an<l if the effects 
will admit of it, to allow a dividend upon them to the 
extent that the former creditors have received, and then 
admit the whole to an equal dividend upon the remainder. 

It had been the practice in Ireland to admit creditors 
coming in after the first dividend to their share of the fu- 
ture dividends only ; butLord Redesdaleheld thaf where 
every thing on the part of the creditor has been fair, and 
the delay is occasioned by accident or unavoidable cir- 
cumstances, the commissioners ought to apply the fund 
in tlie first place to put the creditor on a footing with 
the others, and if there be enough all must take alike in 
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38. Provided always. That no suit in equity shall be No snit in equi- 
Gommenced by any assignee or assignees, without thej^g^°^,^j^"^" 

^.._^ ®"^ consent of 

" • creditors. 

the future dividends." In the matter of Wheeter^ 1 Hch. 
and Lef. 242. 1803. 

Where a creditor came after a dividend, and fifteen 
years after the date of the commission,when the bankrupt 
and theassigjiee were dead, Lord Hardwicke would not 
admit him to prove to receive any thing under the com- 
mission. Exparte Peachy , 1 Atk. 111. 

When creditors are not prepared to prove their debts 
or the exact amount, but can shew to the commissioners 
that it is probable that something is due from the bank- 
rupt's estate, they are permitted to claim what the com- 
missioners under the circumstances stated to them upon 
oath may think reasonable ; if these claims are not sub- 
stantiated, or turned into a positive proof at the first di- 
vidend, they are considered as proofs in calculating the 
dividend, and a dividend is reserved upon them in the 
hands of the assignees. But at a second or at a final di- 
vidend, they must be struck out, if they are not substan- 
tiated. 

Besides the general notice in the Gazette of the divi- 
dend, I have always wished that the assignees or the 
solicitor should give a special notice to the claimants to 
attend to make good their claims before they are struck 
out of the proceedings. 

These claims are not mentioned by the legislature 
till the next statute, viz. 19i Geo. 2.c. 32. 

The commissioners of the great seal, Trevor, Rawlin- 
son, and Hutchins, decided that the assignees might make 
a dividend without selling the bankrupt's land, upon an 
admission of its valvje ; the court said, " nothing is more 
usual than to make a distribution before the estate be 
actually sold, and the words of the act of parliament are, 
that the commissioners shall have the ordering of the 
bankrupt's estate, so there is no necessity for them to 
sell and distribute the money amongst the creditors : if 
they allot a proportion of the land to each creditor, it is 
well enough." Hitchcockev. Sedgwick, '2, Fern. 156. 1690. 

No creditor could object if the assignees divided their 
own money till the estate coul4 be sold. But the assig- 
nees must have done this at their own risk ; they would 
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consent of the major part in value of the creditors of such 

« 

bankrupt, who shall be present at a meeting of the credi- 
tors, pursuant to notice to be given in the London Gazette 
for that purpose. (38) 



have no remedy if they divided more than the estate was 
afterwards sold for. 

When land and effects were distributed unsold, all the 
creditors mid the bankrupt must have assented to a dis- 
tribution in kind ; for each of them would have had an 
interest that all the property might have been converted 
into the most money, which could have been obtained, 
' and that a dividend should have been made of that mo- 
ney. 

(38) The power of the assignees to bring actions in- 
dependently of the commissioners or the creditors, de- 
pends upon the 1 Jac. 1. c. 15.5. 13. which declares most 
fully, " that the party to whom the "same debt shall be 
assigned shall have like remedy to recover the same as 
fully and lawfully in the name of the persons to whom 
the same shall be so assigned by the commissioners, in 
all respects and purposes as the party himself might have 
had." 

This assignee at the first was a grantee for his own 
benefit, then by practice he became a trustee for others. 

And when he became elective by the creditors, his 
power was and is still derived from that statute. That 
power was as extensive as the bankrupt's. And it 
was thought advisable by the legislature to restrain 
it in particular instances, viz. by section 34, the as- 
signees shall not refer to arbitration without the con- 
sent of the creditors. By section 3a, they shall not 
compound without such consent, fly this section, they 
shall not commence a suit in equity without such 
consent. 

All these are restrictions upon the original power of the 

assignees. 

In p. 236, I have suggested that if the bankrupt and 
his assignees were to join in suing out a commission of 
bankrupt against a debtor to the bankrupt, it would 
be held to be a legal commission. - Since that page was 
printed, a commission was directed to my list, upon the 
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39. And whereas persons dealiBg as bankers, brokers. Bankers, M- 

tr ^ ijers, and fac- 

and factors, are frequently intrusted with great sums of tors uabie to 
money, and with goods and effects of ¥€fy great value ^^^^ ^*^^ 
belonging to other persons ; it is hereby further enacted, sect. i. 
That such bankers, brokers, and factors, shall be and are 
hereby declared to be subject and liable to this and other 
the statutes made concerning bankrupts. (39) 



petition of the bankrupt and his assignees; we proceeded 
in it, and though the commission is contested by the 
bankrupt before the chancellor, by a denial of a sufficient 
debt due to the bankrupt, yet no objection has been made 
to the characters of the petitioning creditors. ^ 

This is not a proceeding which requires the consent of 
^the creditors at large; but Lord Hardwicke has said, 
" that the assignees are very much to be commended for 
advertising meetings upon any other extraordinary occa- 
sion that concerns the creditors, because, where they are 
numerous, there is no way so good, to collect the whole 
body together." Exparte Proudfootf 1 Atk. 253. 

If a majority of creditors at a statutable meeting resolve 
that the assignees shall not bring a bill, yet any creditor 
may do it at the peril of paying the costs out of his own 
pocket. Franklyn v. Feam^ Barnardiston*s Rep, 30. 

(39) This section was first introduced in the bank- 
rupt law by 5 Geo, 1. c. 24. 5. 27. 

These were not considered as comprized under the 
general description of a trader, who sought his living by 
buying and selling. 

Lord Hardwicke has observed upon this -section, that 
this clause relatiqg to bankers took its rise from that 
part of the 21 Jac, 1, relating to scriveners, who were 
more numerous than in latter days; for bunkers have 
taken upon them to act as scriveners, and therefore made 
it necessary for the legislature to add bankers as being 
KaMe to commissions of bankruptcy. And a person may 
act as a banker, though he does not keep an open shop. 
Exparte fVilson, 1 j4tk. 218. 

Lord Hardwicke has held that a pawnbroker is included 
in the word broker. " For though pawnbrokers (he oU- 
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40. Provided always, and it is hereby further declared 
and enacted by the authority aforesaid. That no farmer, 
grazier, or drover of cattle, or any person or persons who 
is or are, or shall be receiver general of the taxes granted 
by act of parliament, shall be intitled as such to any of 
the benefits given by this, act, or be deemed a bankrupt 
within the same, or within any of the statutes now in 
force concerning bankrupts ; any law, custom, or usage 
to the contrary notwithstanding. (40) 



serves) are not expressly named, yet the general word 
broker is the genus, and all other kind of brokerage the 
species." Highmore v. Molloy^ 1 Atk. 20(5. 

(40) This section is the same as the 5 Ann^ c. 22, s. 8. 
and it was there first introduced. Before that statute it 
had been held that a farmer did not come under the 
general description of a trader, but that a grazier or 
drover might as a trader be a bankrupt. Cro.Car.549* 
Goodinge 15. 212. 

In the three first statutes, 13 Eliz. 1 Jirc.and 21 Jac. 
a trader is described in nearly the same words, viz. a 
person using the trade of merchandize, by bargaining, 
exchange, &c. or seeking his trade of living by buying 
and pelting. In the last statute the second word trade is 
omitted, which seems to make the better sense of the 
second clause, viz. a person seeking his living by buying 
and selling. And these words have always been con- 
strued to mean the same as the trade of merchandize* 
The articles bou^ijht must either be sold again in the 
samestate, or improved and manufactured by the labour 
and art of man, not changed by the operations of nature. 

As if a farmer should buy all his seed corn, and sell 
the crops, or buy cattle and s6ll the produce ; though he 
seeks his living by buying and selling, yet it is not by the 
trade of merchandize. 

But though a man cannot in the character of a farmer 
only be a bankrupt, yet a farmer may be a horse-dealer, 
a corn merchant, a potatoe merchant ; if he buys horses, 
corn, potatoes, ^c. to sell again Is a general dealer in 
these articles. 

In a case where a man previous to his taking a farm, had 
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41. And whereas commissions of bankrupts, and t^e Proceeding* 
depositions taken before the commissioners of bankrupts, on record. 



attended fairs, and occasionally bought and sold horses, 
and after he took the farm he had bought in the course 
of two years five or six horses not calculated for his 
farming business, but which he sold soon afterwards for 
a profit, he was held to be a horse-dealer, and subject to 
a commission of bankrupt. Bartholemew v. Sherwood^ 
1 r. R. 573. 

But in a subsequent case it was decided, that, where a 
farmer, bought occasionally hay, corn, horses, and pigs, 
which were connected with his occupation as a farmer, 
but with an intent to sell again what he did not want, for 
profit, he could not be considered as a dealer, subject to 
the bankrupt laws. SUwart v. Bal/, 2 N. R. 78. 

It does not seem material how small is the extent of 
dealing or the amount of profit aimed at, if there is a 
general intent to continue the buying and selling indepen- 
dently of other concerns. 

If the greatest farmer, or a gentleman or nobleman, 
should keep a small retail shop, or carry on any trade, 
however insignificant, for the sake of profit, he may in 
consequence of such dealing be a bankrupt. Where it is 
unconnected with a farm, the intent would be clear; 
but where the dealing is mixed with the concerns of a 
farm, there will always be a dilficulty even for a jury to 
decide upon the general intent 

A jury I conceive ought never to be called upon to 
interpret the terms of law, or the expressions of the legis- 
lature ; but they may find the facts, viz. whether there 
was a buying and selling,witb a determination to continue 
in it, with an intent to gain a profit beyond the regular 
profits of a farmer: from such facts the judge or court 
must pronounce the law. 

The great confusion which has Jong existed, whether 
the owner of land manufacturing the produce of it into 
bricks, or any other article for public sale, has lately been 
in a great degree dispelled by the judgment of the court 
of King's Bench, in the case of Sutton v. Weelei/^ 7 East 
442. 

In that case Weeley took a freehold estate by devise. 
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If lib Stat. *"^ ^l*® proceedings upon such commissions, are most 
Beet. 59. commonly kept by iluch persons as act as clerks or se- 



and manufactured bricks upon it to a great extent for 
public sale. 

The question was whether he was a trader subject to 
the bankrupt law. 

Lord EUenborough said, " in the present case Weeley 
by devise, took a freehold interest in the brick earth, and 
can in no way be considered as buying any thing, which 
he sold again; but like the burner of his own chalk or 
rock into lime, the smelter from his own mines of iron or 
lead ore into pigs, or the manufacturer of his own roci* 
into alum, he appears to have merely carried his ow 
soil to market in some way manufactured. ^ 

■ 

" The selling the soil in a state essentially altered by 
^various processes of manufacture, has been holden not 
to convert the land owner into a person, who can be pro- 
perly said to carry on the trade of merchandize.*^ . 

" These words cannot be satisfied without both a buy^ 
ing avd'a selhng. But he, who turns the clay of his own 
lands into brlcka, and then sells them, is no buyer of any 
thing to sell again." 

The judgment of the court was therefore that he was 
no trader. It was an issue directed by the chancellor. 

This case was different from the former decisions 
upon brickmakers ; Lord EUenborough observed " inas- 
much as in the former cases the earth employed in mak- 
ing bricks was acquired for that very purpose: and it is 
not necessary to say what would be our opinion if a 
case similarly circumstanced to the one or the other 
should come before us." 

From this luminous judgment it is now my duty to 
approach the obscurity and confusion in which the former 
cases are involved and 1 think it is not difficult to predict 
what will be their fate, if they are ever reconsidered by a 
court of law. 

I mean particularly the case of Exparte Harrison^ de* 
cided by Lord Thurlow, 1 Brown 173, and WelU v. 
.Parker, as it was decided by Lord Mansfield and the 
court of King's Bench, 1 T. R. 34. 
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cretaries to such commissioneiSy and by reason of the 
death of such clerks or secretaries are many times lost 



I shall therefore state concisely all the cases, bearing 
upon the subject according to their dates. 

The first is a nisi prius case before Lord Mansfield. 
Newton v. Newton. Sittings, 1 757. Cooke, 57. 

The supposed bankrupt was lessee of some , alum 
works, under an agreement to make it at a certain rate 
per ton. Evidence was given as to tlie manner of enjoy- 
ing such works; that the rude mass is the rock; it is dug, 
burned, steeped, and boiled in lead, and then mixed with 
kelp lees and urine. 

Lord Mansfield said " if a man mixes an in«:redient 
out of his own soil with others, this trifling ingredient 
shall not make him a trader. The alum is not an ingre- 
dient of the keip and urine, but they are as necessary to 
make it alum, as thresning corn or malleating iron. 
Then is there any authority that a man, who makes the 
best of his produce, in cOining to market by one, two or 
three processes, shall be deeujed a trader ? It must be a 
general buying and selling, not a special one for a parti- 
cular purpose." 

Lord Mansfield here at nisi prim,h2id a correct concep- 
tion of the subject. 

The next is another nisi prius case before Lord Mans- 
field, fVatkinsv. Caddell, 1779. Where Lord Mansfield 
on the trade of an iron master, held that the owner 
of the land merely preparing the produce for market 
is not a trader as in the case of an alum work; but 
where the foundation of the estate was made the basis 
of a manufacture^ as in the case of a brick-maker, that 
would make a man a trader, and cited two cases on the 
home circuit of brick-makers being found bankrupts. 
CitedinExparteUarrisonyl Bro. 173. 

It is extraordinary that Lord Mansfield having rea- 
soned so correctly witlx regard to alum and iron, should 
have fallen into such an error respecting bricks, without 
assigning any intelligible reason for the distinction. 

The next case is Port v. Turtorty C. B. 2 Wils. 169, 
1763. 

J. S. in consideration of 16001. grants and sells to 
Sparrow, his executors, &c. a certain mine of coals, re- 
serving a certain annual rent so long as any coals are to 
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and mislaid, by means whereof such persons as have 
or may purchase any messuages, lands, tenements, or 

begotten therein. Sparrow workeci the mine and sold 
the coals, and committed an act of bankruptcy. The 
question was, whether this coal mine, made him a trader. 

Lord Chief Justice Camden, after stating the trading 
described by '21 Jac. c. 19, observed, ** By buying and 
selling what ? Surely not by buying an interest in laod 
and selling the profits thereof. This can never come 
within the idea of using the trade of merchandize, or 
getting a living by buying and selling, in the sense of 
the legislature. Whatever the owner of land in fee 
may do, surely he who rents it may do the same. The 
buying and selling which is within those statutes, is to 
be confined to persons who live by a credit gained on an 
uncertain capital stock. 

" Neither the owner, or farmer of an interest in land by 
buying and selling the same, or.profits thereof, are liable 
to bankruptcy. 

" The case of thealum-worksis much stronger than this. 
The case of a brick-maker is very difl'erent ; the earth is . 
manufactured and turned into quite another thing ; but 
coals carried to market are the same as they were found 
in the earth." 

This seems to be extremely correct reasoning upon 
the point decided, and Lord Camden concedes the point 
of the brick-maker, to avoid a labour which was not 
then necessary for him to engage in. 

The next case is that of Exparte Hurrhon^ 1 Brown^ 
173. 1782. 

This was a petition for a new trial upon an issue to 
try the question, whether the petitioner was or was not 
a bankrupt. At the trial it was proved, that the petiti- 
oner, who was a farmer, made bricks of earth taken off 
the waste, without any licence from the lord, to whom he 
afterwards paid a consideration, that he had used a kiln, 
not built by himself for. that purpose, and sold bricks to 
all who came for thern. 

Mr. Justice Buller, who tried the cause, told the jury 
the question was, whether the bankrupt kept a public 
sale-kiln ; if he did, it wasa trading within the bankrupt 
laws ; but if it was a mere private kiln, for his own use. 
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hereditaments, under any commission grounded upon the 
statutes made concerning bankrupts, may be disabled to 



and that having too many he had only sold to a neigh- 
bour, that would not be such a trading. 

The jury found it was a public sale- kiln. Lord Tliur- 
low in his judgment observed ** that the clay was dug 
for the bankrupt, and under his authority, which made it 
the same as if he had the lord's licence to take the mate- 
rials he found necessary for the making the bricks. 

** Ifa great farmer kept H chandler's shop, it would be 
in vain for him to say he was a farmer; the manner, more 
than the quantity, points that it is seeking his living. 

** I should think if it was brought to a neat question, and 
the jury thought be only meant to bring his own province 
to perfection, they would be right not to find him a bank* 
rupt; but it would be very difficult to bring that idea 
before a jury: and the question would be whether the 
man meant to carry on a trade, or merely to meliorate the 
produce of his own estate. It is very different where a 
man sets up to sell bricks, and goes about the country to 
<x>llect materials ; the collecting materials will be held an- 
ciliary to the general purpose: purchasing the earth by 
obtaining a licence to dig in the waste, might, and I think 
would beheld to be for the purpose of carrying on the 
trade. Here the earth was not purchased, but taken by 
way of trespass, which would amount to obtaining a li« 
cence,and that brings it within the bankrupt laws, that it 
was not to improve his own estate, but a purchasing of the 
earth by licence, ancillary tocarrj'ing on the trade of a 
brick maker." 

Feeling it my duty to state the result of my examina- 
tion of every decision, it is difficult to do it, in this case, 
with the respect I would wish always to o!>serve towards 
the high authorities, whose words I have just cited. 

It seems to be a strange question for the jury to deter- 
mine, merely whether i^ was a public sale-kiln or not. 
They were told, if it was a public «aie-kiln, he was a 
trader r and that they were to find a verdict ac9ordingly 
for the assignees, the plaintiffs. 



The buying, and the trade of merchandize, required by 
the statutes, are here entirely unnoticed and suppressed. 
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make out their right and title to the same ; and there 
being no certain place where the creditors of any bank- 



It does not seem to have been suggested to Lord Thur- 
low's mind, that the trade of merchandize, must consist 
in the purchase of personal property. 

The taking the clay by trespass, and afterwards making 
satisfaction for it, caivtlot make the clay of a different 
nature, when it was so taken, from what it would have 
been, if he had agreed to^ have bought it, or to have 
rented it ; and then it would have been part of the free- 
hold or realty ; and the purchase of it would not have 
been a buying of merchandize, within th^ meaning of the 
legislature. 

If clay, iron-ore, stones, coals, &c. are severed from 
the realty, so that larceny may be committed by taking 
them ; or that they will pass to the owner's perabnal 
representative; then the buying of them, and selling 
them again in any form, will constitute a trading. But 
if the manufacturer takes them whilst they are part of 
the freehold, or in such a state, as they would descend 
to the seller's heir at law, I am confident he will never 
in future be considered a trader, by such a purchase. 

The next case is that of Parker v. Wills, 1 Broxcn, 
178. 1 /'• JR. 34. Cooke 41. 1785. 

The question before the court of Common Pleas,where 
the action was commenced by Parker, the brick-maker, 
who had been declared a bankrupt,against the messenger, 
was merely whether a lessee for twenty-one years of a farm, 
upon which bricks before had been made, by making bricks 
of the clay dug upon the estate, and by the purchase of 
sand and fuel necessary for manufacturing, and by 
selling them so manufactured, was a trader. 

'Lord Lpughborcugh pronounced the judgment of 
the court, that he was a trader. This judgment is given 
at length, CooAe 41. It may be considered one of the 
most clear and able judgments he ever delivered. 

It fills several pages ; it is in every part consistent with 
the judgnient lately pronounced by Lord Ellenborough, 
in Sutton v. Weeley, p. 329 ante. 

There can be no distinction between a tenant in fee 
simple, arid a tenant for years : upon that Lord Lou^hbo- 



5 Geo. S. c. 30. 1733. SS5 

rupty or any person or persons claiming any estate or 
interest in any messuages^ lands, teneaients, or hercdita- 



rough well observes. " The question therefore is, whe- 
ther there is any authority, that the man who makes the 
best of his produce in coming to market by one, two, or 
three processes, shall be deemed a trader. But I hold 
that the owner of an estate, where he can avail himself 
either of the produce of that estate entirely, without the 
addition of any other materials, or by a mixture of small 
ingredients, in order to put that produce into such a state 
as to make it marketable, does not upon that account 
subject himself to the bankrupt laws. How does he seek 
to gain his trade of living, which is the plirase ? Why, 
I fancy there is no plain common man, in the country, 
that woifld not immediately answer to that question ; hf* 
lives of his own, he avails himself of that properly, which 
comes to him, either by descent or by purchase ; but 
upon his own stock, and by his own industry, raises to 
himself a profit out of the land : his possessions are open 
and visible to all the world; the extent therefore of his 
credit may be measured by it, and the course of his busi- 
ness does not complicate or connect his credit with any 
other persons." 

" Then it is argued, there is a difference between the 
real owner and the lessee; the lessee being the purchaser 
of the earth, by the rent which he pays ; and every profit 
which he derives out of the land, the rent is supposed 
to be a compensation for ; and therefore he is to be 
deemed a purchaser of the brick earth ; and that if a 
person specifically purchases the brick earth, he would 
be liable to a commission/' 

" 1 take it the buying and selling must be of an actual 
commodity : we are accustomed to use the word purchase, 
for many purposes of legal reasoning ; a lessee is a pur- 
chaser of all he derives out of land, by the payment of the 
rent ; but that certainly is not the idea in which the 
words buying and selling are used in the statute." 

From this excellent judgmefat, there was a writ of 
error brought in the King's Bench, and unfortunately 
this judgment was reversed. 

Lord Mansfield delivered the judgment of the court. 
In the reasons there is nothing I can select with appro- 
bation; and the authorities referred to were only what 
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mentSy by or under any such commission, as aforesaid 
can have recourse to such commission, and the proceed^ 



he himself had ruled at nisi prius, and what Mr. J. BuUer 
had held at nisi prius in the preceding case. 

The facts also were thrown into confusion;' it was 
urged that the bankrupt was not the lessee, but the son 
of the lessee, who took the earth by his father's gift or 
licence. 

But if that had been clearly the case, still I presume 
from the observations I have .made upon the preceding 
case, he could not be a trader. If a father gives his son 
land, he does not give him merchandize; and if he gives 
him personal property to sell again for his profit, ihe son 
cannot be said to iwy, and he would have no reason to 
contract debts with traders, so as to be an object of the 
bankrupt laws. Receiving as a gift, and selling, surely are 
not the same as buying and selling. From the judgment of 
the court of King's Bench there was a writ of error to the 
House of Lords ; and there, conformably to the opinion 
of the judges taken upon it, it was adjudged that the court 
of King's Bench do award a venire facias de novo, in order 
that the facts might be better ascertained. 

There was another action, and another commission, 
which was submitted to, but nothing was to be learnt 
from them. 

So this unfortunate case, after it left the Common Pleas, 
has only served to fill all our books with perplexity and 
error. 

What then must be done by commissioners, when a 
tenant for .years makes bricks for sale, from the clay of 
his farm, or where he takes the clay from the waste, as in 
the case Exparte Harrison .^ I should think it my duty, and 
th^ duty of every commissioner to act conformably to the 
last decision of the Lord Chancellor, or a court of law; 
though they might have a confident opinion, as I have 
here expressed, that the chancellor and the courts of 
Westminster hall would decide differently, if the case 
were again bnni^;ht before them. If that was not our 
rule of action, mucti confusion would ensue. We haay 
presume to think, \f\xt not to act, in opposition to the 
superior courts. 

The principle which we may collect from the judg^ 



5 Geo. 3. c 30. 1732. «37 

higs thereupon ; and such commissions, depositions^ and 
proceedings, in case they can be produced, are* not at 
present of record, nor can be given in evidence, which 



ment of the court of King's Bench, in the case o{ Sutton v. 
Weeleif^ seems to be this,viz. if a land-owner manufactures 
tlie produce of his own estate, and sells it under any 
shape or form, without the addition and accretion of any 
other material substance purchased, he is not a trader ; 
as in the case of bricks, nothing is apparently sold, but 
the burnt clay. 

Cpals bought for making lime, may be of much greater 
value than the stone; but yet nothing is apparently sold, 
but the calcined stone. 

Where a man buys corn and sells flour, he both buys 
and sells an article of merchandize; but if he grows the 
corn and grinds it into flour, he sells an article of mer- 
chandize; but he does not buy any part of the article he 
dells. 

So if a man grows hemp or flax, and manufactures 
it into ropes or linen cloth, he would not be a tmder 
under the description of the bankrupt statutes, because 
he does not buy any merchandize, which he sells again : 
though he may be obliged to purchase many articles of 
machinery, and also other substances for the amelioration 
of the produce. 

So also, I should think, lead, iron, or any metal pro- 
duced from the mine, marble or free stone from the 
quarry, cider from apples, wine from grapes, charcoal from 
wood, coke from coal, woollen cloth from sheep, leather 
from cattle, malt from barley, and all similar instances, 
would not make the manufacturer a trader,iithe raw mate- 
rial or original article was the produce of his own land. 

But where the article sold, substantially, visibly and 
sensibly consists of something which he has bought in 
addition to his own, I should think him a trader ; as if a 
man sold farming implements, consisting partly of wood 
and partly of iron, as ploughs, spades, &c. if the wood 
only, or the iron only, was the produce of his own lands, 
then in respect of the other article, which he buys and 
Bells, I should consider him a trader. So if he manufac« 
tured gun-powder from his own charcoal : yet if he 
bought saltpetre and sulphur^ they must be substantially 
^old again, 

z 
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may be of very evil consequence to such purchaseng, or 
^ persons claiming as aforesaid; be it therefore further 

A gardener or nurseryman, who sells plants, flowers 
and seeds, the produce of his own garden, could not be 
considered a trader; but if be buys pots, and sells the 
.plants and pots together, I think the buying and selling 
the pots, would make him a trader. 

A' brewer, who makes beer from the produce of his 
own barley only, must be obliged to purchase hops ; and 
the particles of the hops are as sensibly perceived in the 
beer as those of the barley, and probably he would be a 
trader, who both buys and sells merchandize. 

Though that seems to be tl>e broad general principle, 
yet, as in the case of almost all general rules, the applica- 
tion of it to extreme subtle cases must admit of dispute 
and controversy. 

It has been frequently held the buying personal pro- 
* , perty, as materials for building, and then selling them, as 
houses or real property, will not constitute a trading. It 
is not the trade of merchandize. I have heard Lord El- 
don frequently so decide; though the names of the cases 
are not preserved. 

As building theatres, and baths, to -sell the shares of 

them when built is not a trading. Lord Ellenborough 

said, " a building on a man's own land, for whatever 

^ purpose, could not be considered a buying and selling." 

Williams V. Stevens, 2 Cmnpbell, 300. 

But if a carpenter, bricklayer, painter, &c. is employed 
in the building or finishing of houses, and he charges for 
his materials, he is a trader: he sells his articfes whilst 
tlH3y are merchandize, it is immaterial to what pur- 
pose they are applied. 

If a man should buy houses in order to pull them down 
and sell the materials, he could not be a bankrupt,because 
he does not buy merchandize; it Would no doubt be the 
same case in principle as buying a coal mine and selling 
the coals. See Port v. Tuxton^ p. 331. ante. 

Having long considered that if either the buying or 
the selling was of something that at the time of buying or 
selling was real property, there was not the trade of mer- 
chandize, I Was much surprized to find that a man was 
c onsidered a trader, \Vho bought timber standing and grow- 
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enacted by the authority aforesaid, that upon the peti- 
tion of any person or persons to the lord chancellor, lord 
Jceeper, or commissioners for the custody of the great 
seal of Great Britain, praying that such commissions and 
the depositions taken thereon, or any part of such depo- 
sitions, anji such certificates so to be allowed and con- 
firmed, as aforesaid, or any certificates heretofore allowed 

ing, but who sold it when it was cut down. The com- 
mission was disputed upon the act of bankruptcy, but 
no objection was made to this species ©f trading, though 
a very learned and discriminating counsel was engaged 
in the cause, viz. the late Mr. Serjeant Williams. Holroyd 
X. Gwynne^ 2 Taunt. 170« 

But surely the purchase of standing timber or any 
growing crop oi» produce, being part of the freehold or re- 
alty, must be the same in principle as the purchase of 
coal in the mine. 

■ 

It seems to be decided that any buyer and seller of 
cows, calves, or horned cattle,, is a drover and cannot be 
a bankrupt. In general he will be a farmer and have 
land of his own to feed his cattle upon'; but where he 
buys and agists them upon the grounds of others till he 
sells them, or even if he buys at a fair or market, and sells 
them in the same fair or market, be comes within the 
description of a drover. 

This was decided, after two arguments, in the case of 
Mills Y. Hughes, WUles Rep. 58S. 1745. 

In that case the party bought cattle which he agisted 
upon the grounds of others, and also bought and sold 
again in the same market,'yet it was held he could not 
be a bankrupt. 

The same haslatiely been decided in the case of Boltony, 
Sowerby , \l East , "11 A. 

Ta buy and sell sheep constitutes, I should think, part 
of the business of a drover. But dealing in pigs, I con- 
ceive^ is a distinct trade; and that a buying and selling 
pigs would be a sufficient trade to support a commission. 

A salesman is a person to whom cattle are consigned, 
by the owner, for him to sell to the best advantage; and 
be is paid so much per cent. He tnay, no doubt, be a 
bankrupt, under the character of a broker or factor. 

z2 
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and confirmed, or any other matters or things relating to 
the said commissions, or the proceedings thereupon, may 
he entered of record; the lord hia^h chancellor, lord 
keeper, or commissioners of the great seal, shall and may 
direct and order such commissions, depositions, proceed- 
ings, and certificates, or other matters or things, to be 
entered of record ; and in case of the death of the vrk* 
nesses proving such bankruptcy, or in case the said 
commissions, depositions, proceedings^, -or other matters 
or things, shall be lost or mislaid, a true copy of the 
record of such commissions, depositions, or proceedings, 
or other matters or things, signed and attested as herein* 
after is mentioned, shall and may, upon all occasions, be 
given in evidence, to prove such commissions, and the 
bankruptcy of such person against whom such commis- 
sion hath been or shall be awarded, or other matters or 
things : any law, usage, or custom, to the contrary not- 
withstanding ; and all certificates which have been al« 
lowed and confirmed, or to be allowed and confirmed, and 
entered of record as aforesaid, or a true copy of every 
certificate, signed and attested as hereinafter is men- 
tioned, shall and may be given in evidence in any of his 
majesty's courts of record, and be, without any further 
proof deemed, Adjudged, and taken, to be a full and 
effectual bar and discharge of and against any action or 
suit, which shall be commenced or brought by any cre- 
ditor or creditors of such bankrupt, for any debt or de- 
mand contracted, due, or demandable, before the issuing 
of such commission, unless anv creditor or creditors of 
the person that hath such certificate^ shall prove that 
such certificate was fraudulently obtained; in which 
case costs shall be allowed to either party, as in other 
iriahatat. common cases. Aod to the end any creditor or other 

*ect. 60. ^ 
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person or persons may know where to search , and sec 
whether such commission hath issued, and find what 
depX>sition3 have been taken by virtue thereof, and what 
proceedings have been thereupon, and whether the said 
bankrupt hath made such affidavit or affirmation, as 
aforesaid, and whether such certificates are entered of 
record, as aforesaid, and all other matters or things which 
shall be entered of record, in pursuance of this act, the 
lord high chancellor, lord keeper, or commissioners for ' 
the custody of the great seal, shall appoint a certain 
proper place near the inns of court, where all and every 
the matters aforesaid shall be entered of record, where liberty ta 
all persons shall be at liberty to search and see if the**'*'*^' 
same are duly entered of record; and the lord chancellor, 
lord keeper, or commissioners, shall by a writing under 
his or their hands, appoint a proper person, whoshall, by* 
himself or bis sufficient dep.uty, to be approved by the lord 
high chancellor, lord keeper, 6r-4:ommissioners,by a writ- 
ing under his or their hands, enter of record such commis-* 
sions, depositions, proceedings, and certificates, and other 
matters and things, and have the custody of the entries 
thereof; and also appoint such fee and reward to be 
paid to such person for his labour -and pains therein, as 
the lord high chancellor, lord keeper, or commissioners^ 
shall think reasonable, not exceeding what is usually paid 
in like cases ; and that the person so to be appointed^ 
and -his deputy, shall continue to enter of record, all and 
every the matters and things aforesaid, and to have the 
custody of the same, so long as he or they shall respec- 
tively behave themselves well in entering the same of 
record, and keeping such entries, and shall not be remo- 
ved but by order in writing under the hand of the lord 
high chancellor, lord keeper, or commissioners, on a good 
and sufficient cause therein specified ; and in case such 
person shall die, or be, as aforesaid, removed, the lord 
high chancellor, lord keeper, or commissioners for the 
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time being, shall and may, in writing, under his or their 
bands, appoint another person to enter the same of 
record, who shall have the custody of the entries thereof, 
and shall have and receive the like fee and reward for his 

labour and pains. (41) 



(41) This section was first introduced by the 5 Geo. 1. 
c. 24, sect. 30. The oHice of the clerk of inrolments 
cannot therefore be more ancient than that statute. It 
appears in fact not to be more ancient than this, or that 
the first clerk of inrolraent was appointed by Lord Chan- 
cellor King in 1732. 

The officers in the bankrupt office are the secretary of 
bankrupts; the clerk of inrolments originating from this 
section, and the patentee and his deputy appointed in 
consequence of the first bankrupt statute, the 13 Eliz.c.7. 

Al concise and clear account of these three officers is 
given in Davies's Laws relating to Bankrupts. It is the 
presentment of the gentlemen who were appointed to 
examine into the nature of several offices in the law, and 
the fees thereto belonging. 

An extract from that inquisition respecting each of 
them will probably be thought to afford useful infor- 
mation. 

It appears that the secretary of bankrupts is appointed 
by the lord chancellor, &c. by parol » takes no oath of of- 
iice, and is removable at pleasure. They also found that 
this is an ancient officer, and that his duty is to lay be- 
fore the lord chancellor, &c. the affidavits, petitiotis, and 
bonds upon which commissions of bankrupts are. to be 
founded, and to write his lordship's orders uponsuch pe- 
titions,, to enter them in books kept for that purpose, and 
to attend bis lordship in court on hearing all petitions re- 
lating to bankrupts, and to^draw up and to enter the orders 
thereon, and to attend his lordship in turn with other bis 
secretaries. Dav. 146. 

The clerk of the inrolments is appointed - by virtue of 
this statute. 

** An appointment under the hand and seal of the fete 
Lord Chancellor King, dated the 10th day of August, 
1732, was produced to the jury, whereby, in pursuance 
of the said act, his lordship appointed the office or dwel- 
ling-house of Vigerus Edwards, Esq. (then clerk of the 



5Geo.g. c, so. 1733. 343 

42. And whereas the suinff out and prosecuting of ^'*"»^ *^ p"" 

'^ A o vent unneeea- 



vent unneces- 
sary expences. 



inrolments) in Shire Lane, to be the place where all 
commissions of bankruptcy, depositions, proceedings, 
and certificates, and other matters and things aforesaid, 
should be entered of record ; and thereby appointed 
the said Mr. Edwards to be the person to enter of re- 
cord all such proceedings, to hold the said office by 
himself, or his sufficient deputy, to be approved by the 
lord chancellor, &c. so long as he shall behave himself 
well; and the said Lord {j^ing in pursuance of the said 
act, appointed the fees therein specified as reasonable 
fees, and directed a table of them to be. hung up in t/ie 
said office." Dav. 149. 

Of the patentee and his deputy. 

",As to this officer, the jury presented, that they find 
by several statutes, particularly in one made in the 
thirteenth year of Queen Elizabeth, commissions were 
directed to be issued by the lord chancellor, lord keeper 
for the time being, appointing such persons as to him 
should seem good, to take order concerning bankrupts 
bodies, lands, and goods. 

" And that in the fortieth year of Queen Elizabeth there 
was then a clerk for writing commissions of bankrupt. 

" And they find, that on the 14th of February, in the 
fourteenth year of King James 1st, a patent issued under 
the great seal, a copy whereof was produced and proved 
«nto them, appointing Arthur Maynwering, Esq. and 
Nicholas Archibold, or their deputy, to execute the 
office of the execution of the laws and statutes concerning 
bankrupts, which is the first grant of this office, that 
appeared to the jury ; and they find that the same is an 
ancient office necessary fcv the execution of the laws and 
statutes concerning bankrupts. 

" They find that no officer, clerk, nor minister, other 
than the officers appointed by letters patent, or their 
immediate deputy, do or of right ought to belong to 
this office; and that the service, charge, and attendance 
of this officer, is to write, engross, and procure to be 
passed, by and under the great seal, all commissions,writs 
of supersedeas, procedendo, and all other writs and things 
incident and necessary to the due execution of the law 
against baiakrupts, and to attend at the office every day, 
Suiidays and Christmas days excepted." Dav, 150. 
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commission* of bankrupt is at present very expensive, to 
the great prejudice of the bankrupt and bis creditors ; be 
it further enacted by the authority aforesaid, that there 

Under this section no part of the proceedings are re- 
corded, unless a petition is presented by some one for 
that purpose, and the petitioner pays the fees for having 
them copitid. This clause, therefore, is of very little 
general public benefit. 

I have long thought it a great defect in the system of 

the bankrupt law, that there is no prevision, by which 

the creditors are enabled to know the state of the trans* 

actions under the couimission at any time by one com- 

/ prehensive or intuitive view. 

At present they are kept quite in the dark, or with 
great difficulty they can obtain the knowledge they wish 
or ought to obtain. 

To remedy this deficiency I should recommend an ab- 
stract of all the public proceedings in bankruptcy to be 
made and kept in the bankrupt office for the inspection 
of the public, like the register of wills m the prerogative 
office. 

In this abstractor register might be entered the name, 
residence, and trade of the bankrupt; the name and re- 
sidence of the petitioning creditor, the amount of his 
debt ; the names of the commissioners and of the solicitor 

« 

to the commission. 

AUo the name and residence of every creditor, and the 
amount of the debt each has proved at the first meeting. 

In like manner all the debts proved at the second 
meeting, the names and residence of the assignees, and 
' where they are to place the money arising from the 
bankrupt's property. 

Then the debts proved at the third meeting, and a 
statement of the bankrupt's property. 

When the first dividend is made, the receipts and pay- 
ments of the assignees, the dividend ordered upon the 
balanice in hand, the sum retained in their hands, and 
the reason assigned for it to be afterwards entered. 

And thus the abstract to be continued till there is a 
final dividend. 

If such a book as this were kept under evecy commis- 
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•hall not be paid or allowed by the creditors, or out of the '"^^ s*^*^' 

•^ sect. 52. 

estate of the bankrupt, any monies whatsoever for expen« 
ces in eating and drinking of the commissioners, or of 
any other pei-sons, at the times of the meetings of the 
said commissioners, or any of the creditors : and that no 
schedule shall be annexed to any deed of assignment of 
the personal estate of such • bankrupt from the com- 



sion in a methodical* manner for public inspection, every 
creditor would have an opportunity of informing him- 
self at once of the exact state of the proceedings under 
the commission : at present it lies involved m a great roll 
of papers, which are seldom unfolded so as to be intelli- 
gible to any human being, (the commissioners and pro- 
fessional men only excepted,) and which from their 
confused chaotic form may be the cause of great error 
and great fraud. 

By this plan publicity, fairness, and perspicuity would 
be introduced into every stage of the proceeding, and 
every part of that important business would be intelli- 
gible to all persons interested, whatever might be their 
station or capacity. It would furnish a perpetual record 
of each commission, which might be resorted to lor years 
after the date of it. 

The fee of Is. from each person, who shall inspect this 
public register, 1 should think would amply repay the 
clerks at the bankrupt office for their trouble and loss of 
time in making the abstract, and keeping it properly ar- 
ranged for the use of the public. 

By this section the chancellor, upon the petition of any 
persons, may order the commission, depositions, &c. or 
other matters or things to be entered of record. Whenever, 
therefore, such a plan meets with the approbation of the 
lord chancellor, it might be modified and regulated by 
him as he pleased, without calling in the aid or interfer- ' 
ence of the legislature. 

From the communications I have had with many 
respectable merchants, I cannot but think that the adop- 
tion of this plan, and the introduction of such a register 
would give universal satisfaction. 
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s 

I missioners to the assignee or assignees of the said estate; 

and if any commissioner or commissioners in any com- 
mission, shall order any such expence to be made, or cat 
or drink at any such meeting, at the charge of the credi- 
tors, or out of the estate of such bankrupt, or receive or 
take above the sum of twenty shilling&^ach commission- 
er, for each respective meeting, every feuch commissioner^ 
so offending, shall be disabled for ever to act as a commis- 
sioner in such or any other commission found on this act, 
or any of the statutes made concerning bankrupts. (42) 



(42) The schedule annexed to the assignment is here 
introduced in a very extraordinary manner. Before the 
assignees were made elective by the creditors by the 5 
jinn. c. 22, s. 4,; to which assignees the commissioners 
were to assign all the estate and effects, the commis- 
sioners appointed the assignees, and might assign some 
of the debts ^nd effects to one assignee, and some to 
another. 

It therefore was then a convenient practice to annex a 
schedule to, the assignment of the particular debts and 
effects, which the particular assignee was empowered to 
receive. Nothing before this time having been declared 
by the legislature to put a stop, to that practice, it is intro- 
duced here with no apparent connection with the rest of 
the section, except that it was thought productive of 
unnecessary trouble and expence. 

The rest of this section is copied from the 5 Geo. 1. 
c. 24. *. 13. which first allowed each commissioner twenty 
shillings for each meeting. That statute also allowea 
each commissioner the same fee fdr executing a deed, 
though that allowance is not mentioned here : it is still 
received by the commissioners. Ten shillings were allowed 
. them for th^ warrant of seizure, which are still received 
by some commissioners in the country, though never in 
London. 

Never more than three commissioners attend, and re- 
ceive fees ; a practice which probably originated from Jt 
recommendation or regulation of the great seal. 

This section is very peremptory with respect to eating 
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43. Provided alv^ayg, and be it further enacted by the 
authority aforesaid^ that the said commissioners, autho- 
rized as aforesaid, and every of them, shall not be capable 
of acting as a comiQissioner or commisnioners, in the exe- 
cution of any of the powers and authorities given and 
granted by this present act, or any other act or acts of irsh siat. 
parliament now in.force concerning bankrupts, after the 
twenty.fourth day of Jawe, one thouand seven hundred ' 
and thirty-two (unless it be the power hereby given of ad- 
ministering oaths to commissioners] until such time as 
he and they respectively shall have taken an oath to 
the effect following ; that is to say, 

■ I A. B. do swear. That I will faithfully, impartially, Co«»"^i"»^°«''» 



and drinkjng at the expence of the bankrupt's estate. 
In London it is never heard of, or thought of. 

Lord Hardwicke removed all the commissioners and 
assignees " for taking more- than 20s. a piece at each 
meeting, and likewise ordering great sums of money to 
be dharged for their eating and drinking." 

He ordered all the proceedings in that commission to 
be stayed, and that five other gentlemen should be ap- 
pointed by a renew^ed commission, that they should 
proceed to the choice of new assignees, and that the 
old assignees and three of the former coipmissioners 
should join with tb^ new commissioners in executing an 
assignment to the new assignees, and that the former 
assignees should pay over to the new assignees all the 
bankrupt's effects, which had come to their hands. JSx- 
parte Hallidayj 7 f^in. Abr. 77. 

The chancellor without question could supersede the 
commission, and vacate the assignment; the only ques- 
tionable part of the jurisdiction in that case exercised, is 
whether he could have compelled the commissioners 
removed to join with the new commissioners. But it 
.was ^ part of the order, which did not seem necessary, 
and which was not likely to be resisted. 
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A memorial 
thereof to he 
registered. 



and honestly, according to the best of my skill and know- 
ledge, execute the several powers and trusts reposed in- 
me,as a commissioner in a commission of bankrupt against 

and that without favour 
or affection, prejudice 0¥ malice. So help me God." (43) 

44. Which oath any two or more of the said commis- 
sioners are hereby impowered and required to administer 
to each other in the same, commission named and autho- 
rized; and they the said commissioners shall and are 
hereby required to enter and keep a memorial ormemo-* 
rials thereof, signed by them respectively, among the de- 
positions and other proceedings on each respective com- 
mission that shall be issued forth by virtue of this act, or 
any other act or acts of parliament now in force concern- 
ing bankruy)ts. (44) 



(43) The oath of the commissioners was first intro- 
duced by the 5 Geo. 1. c. 24. sect. 32. 

Wheu three of the commissioners have notice to 
attend at a private meeting, the time and place being 
previously fixed by themselves, so as to accommodate the 
witnesses summoned to prove the debt, trading and act of 
bankruptcy, the first step is to open the commission, to 
see that it is directed to them, and then each commis- 
sioner qualifies himself to act under the commission, by 
taking the New Testament, and repeating himself the 
words of the oath. 

The commissioners swear that thej; will act according 
to the beat of their skill and knowledge. In a preceding note, 
p. 336, ante, I have stated that the skill and knowledge 
of the commissioners ought to be a knowledge of the last 
decision upon the subject, or the last opinion of a chan* 
cellor or judge upon it, delivered publicly from the 
bench; for it would produce infinite confusion, if every 
three commissioners were to act according to their notions 
of law in opposition to the judgments of the chancellor 
or judges. — If this rule were not strictly adhered to, 
there would be no consistency even in the proceedings 
under the same commission. 

(44) The qualification of the three first commissioners 
is filed with the proceedings, and when either of the 
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45. And be it further enacted by -the authority afore- Comnws«<«8 

not to abate by 

%aid, that no commission of bankrupts shall abate by the deatli of 
reason of the death of his present majesty (whom God &.c™^**^*^' 
long preserve) his heirs or successors, but such commis- 
sions shall continue in full force ; and if it shall be necessary ^"** '^*- 
to renew any such commission by reason of the death of 
the commissioners named in such commission, so that a 
sufficient number of commissioners shall not be living 
who can act therein, or for any other cause, in every such 
case such commission shall be renewed, and but half of 
the fees usually paid upon granting or obtaiiiing of com- 
missions of bankrupt shall be paid for any such renewed 
commissions. (15) 

46. And to the end that commissions of bankrupt may Bills of fees, 
be carried on and prosecuted with as little expence as^j^jl^y ^^^. 
reasonably may be, be it enacted by the authority afore- ^®'" '" *^*'*" 
said, that all bills of fees or disbursements claimed or 
demanded by any solicitor, clerk, or attorney employed 



other two begins to act at any subsequent time, he takes 
the same oath, and subscribes the memorandum, and the 
other two write their names in the margin. See the 
forms. 

(45) The commission abates if the bankrupt dies, 
before the commissioners meet, and qualify, but not 
otherwise ; see p. 37 ante. 

This section provides for the demise of the crown, and 
for the death, inability or removal of the commissioners. 

See note to sect. 42, where it is stated that Lord Hard- 
Wicke ordered a commission to be renewed for the mis- 
conduct of the commissioners. This is a cause for 
which the chancellor has such a power by this section. 

The new commissioners added to the former commis- 
sioners, (if any remain) are called tamquam commission- 
ers ; and when they have qualified, they act upon the 
former proceedings as if they had been named originally. 
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Irish Stat. under any commission of bankrupt, shall be settled, ad- 
justed, and certified by one of the masters of the court 
of chancery; and so much as the master shall certify to 
be due to such clerk, solicitor or attorney, and no more, 
shall be paid by the assignee under such commission; 
and the master who shall settle and adjust such 1)ill, shall 
have and receive for his care in settling and adjusting the 
same, as also for his certificate thereof, the sum of twenty 
shillings, and no more. (46) 

Certificates of 47^ ^^^ whcreas several bankrupts have either through 

bankrupts be- r o 

fore 14 May, inadvertency, or the intricacy and multiplicity of their 

formity, con- ^ 

firmed ; 

(46) By sect. 25 the costs of the commission, includ- 
ing the choice of the assignees, , are to be ascertained by 
the commissioners ; and it should seem that all other 
bills cl?iimed by the solicitors were to be settled by a 
master in chancery. 

The legislature probably contemplated that the soli- 
citor would be employed by the assignees in bringing 
actions at law and suits in equity, and that the commis- 
sioners though barristers, were not by their professional 
experience competent to adjust such charges. 

But this section produces much inconvenience, if it 
is thought to apply to every bill, though only for the or- 
dinary attendance at Guildhall, because upon the charges 
of each day, there can be no variation. It is probable 
that these regular charges were not intended to be inclu- 
ded under bills of fees and disbursements. 

' It is the general practice to admit such bills. I should 

therefore think, though I speak with diffidence, that 
commissioners may admit a bill containing only the re- 
gular charges for attendance at Guildhall, but that all bills 
for business done for the assignees, as between attorney 
and client, ought in no instance to be allowed till they are 
taxed by a master. 

The solicitors always complain that upon a bill taxed, 
however trifling the sum, instead of the 20s. they are 
obliged to pay many pounds. 
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affairs, failed to obtain, within the time limited, certifi- 
cates allowed as directed by a clause in an act passed in 
the third year of the reign of his present majesty (amongst 
other things) for relief of bankrupts whose certificates 
were not allowed before the expiration of a late act. for 
the better preventing frauds committed by bankrupts, 
now expired, notwithstanding they have discovered all 
their estate and effects, aud delivered the same up for 
the benefit of their creditors, and been conformable unto 
the said act in other particulars ; be it therefore further 
enacted by the authority aforesaid, that all and every 
bankrupt and bankrupts who was or were declared a 
bankrupt or bankrupts on or before the fourteenth day of 
May, one thousand seven hundred and twenty-nine, and 
have discovered all their estate and effects, and have de- 
livered up the same for the benefit of their creditors, shall 
be entitled to all and singular the relief, benefit, and advan* 
tages^and besubjectand liable to ail the penalties mention-- 
ed or contained in the act of parliament passed jn the fifth 
year of the reign of his late majesty king George the first, 
entitled. An actfuY the better preventing frauds committed 
by Bankrupts, if they already have obtained, or shall 
hereafter at any time before the twenty-fifth day of 
March, one thousand seven hundred and thirty-three^ 
obtain certificates of their conformity pursuant to the 
said act ; and such certificates shall be allowed and con- 
firmed as the said actdi/ects : any thing herein contained 
to the contrary notwithstanding. , 

48, And whereas actions may have been brought and proceed;, 
against such bankrupts, and other proceedings had [°f l^afs^c^rge* 
thereon for causes and matters arising and growing due 
before the time of the bankruptcy of such bankrupts, be 
it further enacted by the authority aforesaid. That all 
such actions, and all proceedings thereon for any such 
causes or matters, shall be and are hereby discharged * ^ 



n 



Bm 



Duration of 
this act. 



19 Geo. 2. c. 32. 1746. 

against such bankrupts and their bail, so obtaining sucli 
certificates allowed as aforesaid. 

49. And be it further enacted 'by the authority afore- 
said. That this act shall continue and be in force for the 
space of three years, from the twenty-fourth day of June 
one thousand seven hundred and thirty-two, and from 
thence to the end of the then next session of parliament, 
and no longer. 

Made perpetual by 37 Geo. 3. 120. 



Anno 19 Georgii 2. cap. 32. 1746. 



AN ACT yOR AMBKDTNG THE LAWS HELATTNO TO 

BANKRUPTS. 



Preamble. 



Sect. 1.' W^HEREAS matjy persous within the de- 
scription of, and liable to the statutes concerning bank-, 
rupts, frequently commit secret acts of bankruptcy, 
unknown to their creditors and other persons, with whom, 
in the course of trade, they have dealings and transac- 
tions; and after the committing thereof, continue to 
appear publicly, and carry on their trade and dealings, 
by buying and selling of goods and merchandizes, drawing, 
accepting, and negociating bills of exchange, and paying 
and receiving money on accoudt thereof, in the usual way 
of trade, anci in the same open and public manner, as if 
they were solvent persons, and had not become bank- 
rupt: and whereas the permitting such secret act of 
bankruptcy to avoid and defeat payments, really and 
bona fide made in ttie cases, and under the circumstances 
above mentioned, where the persons receiving the same 
bad not notice of, or were privy to such persons having 
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cdmiEkitted any act of bankruptcy, will be a great discou- 
ragement to trade and commerce, and a prejudice to credit 
in general : be it therefore enacted by the king's most ex- 
cellent majesty, b^ and with the advice and consent of 
the lords spiritual and temporal, and commons, in this ^fter 29 oc 
present parliament assembled, and by the authority of ^®''' ^''*^' 
the same, that from and after the twenty-niath day of Creditors of 
October, in the year of our Lord one thousand seven iiabi"lo re-^ 
hundred and forty-six, no person who is or shall be really ^"°? ^**^^ 
and bond Jide a creditor of any bankrupt, for or in re- 
spect of goods really ai^d bom fide sold to such bankrupt, 
or for or in respect of any bill or bills of exchange really ^ 
and bond fide drawn, negotiated, or accepted by such 
bankrupt, in the usual and ordinary course of trade and 
dealing, shall be liable to refund or repay to the assignee 
or assignees of such bankrupt's estate, any money which, monies received 
before the suing forth of such commission, was really and |*nJXency!°&c! 
bond fide^ and in the usual and ordinary course of trad« 
and dealing, received by such person of any such bank- 
rupt, before such time as the person receiving the same 
shall know, understand, or have notice that he is become 
a bankrupt, or that he is in insolvent circuqistances.' (1) 



(1) This is a most important chapter in the bankrupt 
law. It is the third qualification made by the legislature of 
the 13 Eliz> which introduced the severe law that depends 
upon what is called the relation to the act of bankruptcy. 

Unfortunately Lord Hardwicke in delivering a judg- 
ment called this a j(?<;^jo;i, which has prevented it from 
being properly understood, see p. 305, ante. 

I shall, therefore, concisely state the history of it, and 
the cases decided under this statute in which there is a 
considerable degree of contradiction and confusion. 

By the 13 Eliz. c. 7. s. ^. the commissioners had power 
to grant and sell all lands, money, goods, and debts of the 
bankrupt, which he had in his own right when he became 
a bankrupt, and such grant shall be good against all 

A A 
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Obligees in bot-. 2. And wh^eas merchants, and other traderHy fre*- 
poDdcntircon- qucntly knd money on bottom-ree, or at respondigntia, 

tracts admitted 

tocl^im; • ' ' ' ■ " ■ ■ 



persons claimino; by any act done after such person shall 
become bankrupt. 

Here then is a complete incapacity in the bankrupt 
from the moment of the act of bankruptcy t6 dispoi»e of 
any of his property or to receive his <lebts. * 

The 11th section of the same original statute gives the 
commissioners the same power over all laTids, goodi^ or 
chattels y which by any means shall come fo any person being 
bankrupt he/ore his debts shall be sati^d* 

This is no fiction, but the fullest and plainest declara* 
tion of their intention, that the two houses^ of pftrliament 
ever made. 

The incapacity of the bankrupt to dispose of vrhathe 
{possessed, or to receive his debts, relates bi^ck to the act 
of bankruptcy, and the commissioners power to dispose 
being co-extensive as bis inability, also relates back to 
that act. 

And in the 31st of Elizabeth before ihere was any 
other statute, it was adjudged by Wray Chief Justice and 
the whoJe co»rt, tlwit the vendee of the comftifesioners 
might recover in trover the goods of the bankrupt Which 
he had in his possession at the time of the act of bank- 
ruptcy, though he had disposejd of them before the sale of 
the commissioners. Case of Bajikrupts^ ^ Co, ilo.. \bS^ 

Tjll the 5 Amh c. 22,^ s. 4, when the commlsisioners 
were directed to convey all the property of the banlfrupt 
to the assignees chosen by the creditors, they might have 
made a separate vendee or assignee, of every separate arti- 
cle of the bankrupt's property, and the assignees have now 
the same right to recover every prticle of the bankrupt's 
property, as if they had been originally the special vendee 
of it. Hence we say that the assignees have a right to 
all the bankrupt's, property by relation to the act of bank- 
ruptcy. 

After the 13 Eliz. if a debtor had paid the bankrupt 
what he owed him, without any knowledge of the act of 
bankruptcy, if acommission at anytime followed^ tbe 
vendee of tlie commissioners might have compelled the ' 
debtor to pay agaiti the debt to him, 9» the b^MCikrupt 
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arid iTi the course of their trade frequently cause their 
ships or vessels, and the goods and merchandizes loaden 
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had no more right to receive that debt than any other 
man. 

Tfci* i^egan to be thought hard, as the debtor to the 
bankrupt was not only obliged to pay the debt, a second 
time, but he could have no remedy under the commission 
for what be had so honestly paid to thebankiupt. This 
Imrdship was relieved by the next statute, 1 Jac. c. 15, 
«• 14, See|>. 34, an^e. 

It was afterwards thought hard if any one had bought 
goods or any real property of the bankrupt and h«d ho- 
nestly paid for them, without any knowledge of the act 
of bankruptcy, that the vendee of the commissioners 
might,after any distance of time, recover that property or 
its value from the purchaser, and the purchaser could 
have no remedy under the commission for the purchase- 
money, w)aich he had iowa/£<fe paid. 

This hardship was in some degree diminished by the 
21 Jac.\. c. U). s. 14, v^hicb restrains this pow^r of the 
vendee or assignee of the commissioners, and only perna.iti»' 
the property sold to be recovered, when a- commission is 
sued out within five years after the act of bankruptcy. 
Seep* Ah ^ ante. 

These are the only two legislative qualifications of the 
mcapaoky of the bankrupt before this statute. 

But there had been a qualification by the courts sf law 
which it may be proper to mention here before I proceed 
to the consideration of this statute. 

The legislature had given no protection to any person 
who received property from the bankrupt, or who had 
paid what was due to him, after a known act of bank- 
ruptcy. 

The first and only protection we find in that case is 
introduced by the judges, viz. when any one is compelled 
by an action to pay the bankrupt a debt due to him. 

The first case we find is as follows, viz. 

In assumpsit, the defendant pleads that after the pro- 
VHse, and before the action, (he plaintifi^ became a baj:)k- 
rupt, denying himself to creditors, of which the defen- 

A A 2 
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thereon, to be insured ; and where commissions of bank- 
ruptcy have issued against tl;re obligor in such bottora-ree. 



dant had notice, to which, the pli^intiff demurred, and per 
cmWaw payment to bankrupt after notice is void ; but if no 
notice, or if the party be cofnpelledby suity as hert before 
ttny commission sued outy it is a -good discharge, Pryn v. 
Beale,3KeL^3\.l672. 

And in the same book upon a similar plea and demurrer 
the court said it was an ill plea. Andrews v. Spieer^ 3 
Keb.QXQ. 1674. 

Though these are leading cases upon this important 
point, yet the court have been sparing of their reasons^ 
or in fact have given none vf hatever. 

But in an action on an account stated, to which the 
general issue was pleaded, and a verdict for the plaintifT; 
it was moved to set aside the verdict, and to enter a non- 
suit, because the plaintiff biefore the action brought, had 
<:ommitted an act of bankruptcy known to the defendant. 

Mr: Justice A shhurst observed, if this olyection were 
to prevail, it wobld equally hold at any distance of time, 
though it were never in the contemplation of any credi- 
tor to sue out a commissiort. But I think that apart from 
that consideration, itdoes notlie in the defendant's mouth 
to make the objection. Where a person pays voluntari- 
ly with notice of the bankruptcy, then the rule holds, 
but not where he pays by the coercion and judgment of a 
court pf law. 

Mr. J. Buller observed, the assignees can only recover 
where the payment has been voluntary, and with notice ; 
but in the present case, there has been no commission, no 
docket was. struck, neither was there any intention to sufe 
out a commission, and the defendant will not be consi- 
dered to have paid this demand voluntarily. If indeed 
there was any fraud by the defendant's colluding with the 
bankrupt in suffering a judgment to be recovered against 
him, that would be a different case. Foster v. AUanson^ 
2r.iJ.479. 1788. . • 

Here the reasons are satisfactory, and this point seems 
to be at rest. ' 

But I should think the defendant need not suffer a 

judgment to be recovered against him as mentioned by 

he judges, and incur all the costs of the action, which 
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or respondentra bond, or the uiadcrwriter or assurer in 
such assurance, before the loss of the ship or goods, in 



might be many times the debt : it would surely be a suffi- 
cient protection, if he paid after being served with iny le- 
gal process. 

This discharge of the debtor by the commencement of 
an action seems to be most reasonable and equitable, for 
if the creditors will not use due diligence to sue out a com- 
mission, in cx>nsequenceof which the debt would be pay- 
able to them, they may be considered as authorising the 
bankrupt to recover it. 

But if this statute had never been passed, it may be pro* 
per to consider what would be the effegt, if the creditor 
of the bankrupt had recov.ered his debt from him after a 
secret or known act of bankruptcy by an action at law. 

Thebankrupt could make no defence against theacticJn ; 
and if he pays the debt, he pays it with the money which 
the statute gives to the commissioners or their assignees, 
even if he pays it to liberate his person from execution. 
And the money of the assignees being so paid, there seems 
to be no reason to make a distinction between a volun- 
tary and a compulsory payment. 

If the creditor by the sheriff takes the debtor's goods in 
execution, the assignees have precisely the same remedy 
as ^ny other person would have, whose goods the sheriff 
had taken instead of the bankrupt's. ■ 

A compulsory process against the bankrupt after bank- 
ruptcy, and before the commission, is therefore quite dif- 
ferent in its effect from a compulsory process by the 
bankrupt, I have thought it proper to state this, from an 
apprehension that they have been confounded together. 

This statute by the first section intended to protect 
traders, or those who had deialings with a trader after a 
secret act of bankruptcy, ii) two instances only, viz, first, 
when he received money in respect of goods bond Jide 
^old to him in th^ usual- and ordinary course of trade, and 
which W2i& bond fide, and in the usual and ordinary course 
of trade receive^ of the bankrupt; secondly, pr in re- 
spect of a bill of exchange bond Jide drawn, negotiated, or 
accepted by the bankrupt in the usual and ordinary 
course of trade, and which was bond Jide and in the usual 
and ordinary course of trade received of the bankrupt. 
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admitted to haye any benefit or dividend sandier such 
commission^ which may be a discouragement to trade : 



neither could it be in the present/' Pit\ckerton v. ilfar- 
shall.^Hen, BL 334. I'JM. 

•r" . 

A <5|uestion might have hpen made in this case, which 
does not seem to have been considered, whether every 
bili of exchange drawn foi- any consideration m the usual 
and ordinary coui'se of trade, that is, in the stile and 
manner of mercantile bills, is not within the statute. 
But the court seem to have thought that the bill must 
have been given for goods sold in the course of trade. 

See further considerations upon this subject in the 
sequel of t h is tiote. 

Where goods were consigned and delivered dfter a 
secret act of bankruptcy as a security for money advanced. 
Lord Kenyon and the court held clearly that the 
assignees might recover 1:hem or their value. Copland 
V. Steiuy 8 1\ R. 199. 1799. 

This statute \^^s mentioned in the argument, but the 
case had no reference to it. 

It properly belongs to the ^l Jac. 1. c. 19. s. 14. as the 
commission was sued out within five years after the act 
of bankruptcy. 

In the next case. In an action by the assignees against 
the defendant, who had arrest^ the bankrupt as the 
acceptor. of a bill of exchange, upon which the banlcrwpt 
immediately paid the amount, the question was for the 
opinion of the court, whether the defendaj^t h«d a right 
to retain it under this statute, he having received it at 
the time without notice that the bankrupt had commit- 
ted ah act of bankruptcy, or was in insolvent circum- 
stances. 

Mr. J. Chambre made a very >ble argument to prove 
that lijis was iiOt a payment in the Usual and ordinary 
course of trade, as required by the statute*: he observed 
that" the nature of tl^e debt in the case hefo're the 
court is not denied to be such as the rtatutlfe describes; 
but IB the' niocle of payment such as. the statute re- 
quires ? Was this a payment in the usual and ordinary 
course of trade and dealing? Are sheriffs bailiffs the 
persons who transact the affairs of merchants and tra- 
ders in the ordinary course of trade and dealing? 
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For remedy whereof be it enacted by the authority 
aforesaid. That from and after the said twenty*ninth 



' •* If this will do where are we to «top ? 

•* This is a case wh6re payment has. been made under an 
arrest, but why stop there ? But will not the argument go 
equally tb protect payments after suing out execution? 
If indeed the sheriff seizes and sells the effects, that may 
not be considered as a payment by the party ; but [ can 
find no difference between the present case and cases 
where the bankrupt pays the money to prevent the 
seizure, or even to redeem his person after be is taken 
npon the ea, sa. ; and<payments under all th/ese circum- 
stances, we are desired to consider as made under ap* 
peaeances of perfect solvency on the part of the bankrupt, 
and in the ordinary courjse of trade." 

Mr. J. Rooke was of a different opinion, and seemed 
to go the length that all payments obtained by coercion 
from the bankrupt were protected, like payments made 
to the bankrupt after notice of bankruptcy by legal 
compulsion. 

Bat Mr. J. Heath confined his reasoning to the cases 
within the statute, payment for goods sold, aiid upon a 
bill of exchange ; he said, " in 6rder to give validity to 
the" payment of a bill of exchange, it must be drawn, and 
the money received in the ordinary course of trade. In 
iny apprehension t)iis bill had both requisite^. Of the 
considerations of the bill there is no question. The bill 
was due before it was paid, and it was not officiously 
paid by the bankrupt. The objection is that the pay- 
ment was made under the terror of an arrest. The 
maxim vigilaniibus et non dormientibus succurrunt jura is 
one of those that we learn on our earliest attendance in 
Westminster Hall. 

I am of opinion as well upon the general policy of lavy, 
that favours the legal diligence of creditors, as on the 
particular policy of the bankrupt laws, that this is a good 
paynxent, and protected by thestat. of 19 Geo. 2. If the 
case weredoiiJ)tful, th^, decisions ought to put an end to 
the controversy.'* Judgment for the defendant. Cox v, 
Morgan 2 jB. and P. 398. 1801. 

The Chief Justii;e was absent. 
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day of Octofier, the obligee in any. bottom-ree, or i«s« 
pondcntia bond,* and the assured in any policy of in«- 



In the next case the bankrupt xwas arrested and sent 
to the King's Bench prison, having l;hen committed an, 
act of bankruptcy ; and whilst he was in prison, he was 
charged with several other actions: being so circum- 
stanced, he sent for £he defendant, who had arrested him, 
and all the persons by whom be was detained except 
one, and paid them all the full a.mOunt of their debts ; 
but no otl^r circumstance occurred, from which it coold 
be presumed that the defendant knew of the bankruptcy 
or insolvency of the bankrupt at the tkne he received bis 
debt. . . 

Lord Alvanley and the court held this case was quite 
difF(6rent from the former one of Cox v. 'Morgan^ " that 
it was perfectly clear, that the oiily rule there laid down 
is that if a man, who is arrested by a creditor, bona Jide 
using legal diligence for the recovety of his debt, pay that 
debt in order to relieve himself from ' that arrest, and 
without any intention of giving a preference to the credi- 
tor by whom he is arrested, such paytnent will be pro- 
tected by the 19 Geo. 2." 

The court were quite clear and confident from what they 
observed that it must have been received with a know- 
ledge of his insolvency. But the bankrupt lay^ in gaol 
so as to c6mmitan act of bankruptcy upon that: arrest ; 
they therefore received payment after a known act of 
bankruptcy. Southey v. Rutler, 3 JS, and P. 237. 1802. 

Nothing seemed to be gained in that case ; except what 
maybe considered as material, that aiimit was fixed to 
the case of Coj V. Morgan. 

In the* next case the defendant after a secret act of 
bankruptcy had proceeded in the Mayor's court of Lon- 
don, and had regularly by a foreign attach ment,according 
to the custom of London, obtained from Mr. De Beanie 
367/* the money of the bankrupt 

A commission afterwards issued against the bankrupt, 
and his assignees brought an action of assumpsit for this 
money. 

The question was whether it was a payment protected 
by this statute. 7 
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suraiice, made and entered into upon a good and valuable 
consideration, bonAJidey shall be admitted to»claim; and 



a *^ 



Lord EUenborough in criving judgment observed, ** if 
it had been necessary to have decided the question on • 
which the court of Common Pleas were divided in opi- 
nion, in the case of Cox r. Morgan^ I should have wished 
to have taken more time to consider it, especially as the 
opinion of the majority of that court is fortified by ante- 
cedent cases; though I confess thatftt first sight of the 
statute^ I should be more inclined to the construction put 
upon it by the single judge. But there is no necessity 
for us to deter^mine whether that case were rightly deci- 
ded by the majority. For whether or not money received 
by a creditor undfjr ttie compulsion of process, can or 
cannot be said to be received by him in the usual and 
ordinary course of trade and dealing, at least it must 
be received of the bafiirupi, to bring the case within the 
statute ; the payment must be made by the bankrupt, or 
if not by his individual hand, at least by some agent of 
his, acting by his authority. But how can a payment, 
extorted by compulsion of legal process, from one who 
happened to have etfects of the bankrupts in his 
hands at the time, be said to be a payment by the bank- 
rupt, who was not even conscious of the fact } Theije-^ 
fore without going more at large into the question, it is 
sufficient to dispose of tliis case by saying that it neither 
comes within the words nor the meaning of the statute." 
Hovill V. Brou7iing, 7 £aU. 154. 1806. 

In the next case, the bankrupt had given the defen- 
dant a promissory note upon a balance of an account, 
part of which was for money lent. The note was payable 
at twelve months, and not being then paid, the bankrupt 
was arrested, and a judgment was'recovered and affirmed 
on error. Upon this the bankrupt paid the defendant 
his debt and costs, but he had previously committed an 
act of bankruptcy unknown to the defendant. 

Lord EUenborough said, " that even considering a pro- 
missory note to he within the statute (on which, however, 
no opinion 'was given) the note in question having been 
originally given on the account now stated, could not be 
fiaid to have been given in the ordinary course of trade 



564 19 Geo. 2. c. 32. 1746. 

after the loss of contingency shall have happened, to 
prove his; her, or their debt and demand, demands iu 



and dealing.** Judgment for the plaintiffs, the assignees. 
Harwood v. LomaSy 11 Easty 127. 1809. 

With respect to the question whether this statute, 
applies to promissory, notes, I think it may be ob- 
served that the words seem to be cautiouslv selected to 
confine it only to bills of exchange. The bill must be 
either drawn, negotiated, or accepted by the bankrupt. 
The same thing which is drawn must be capable of 
acceptance: 

Where the legislature in the bankruot statutes have 
meant both, they have expressed both, as in 5 Geo. 2. 
f. SO. sect. 11. where every hond, bill, .loie, &c. are ex- 
pressed. 

Besides it is contrary to the usual course of trade for 
tnerchants and traders to give promissory notes. .They 
do not mend the security, and tney imply a discredit- 
able requisition for further time. 

For these reasons I think it probable that the payment 
of a proipissory note by a bankrupt will never be held to 
be protected by this statute, unless it should be coasi- 
dered as payment of money for goods sold. 

In an action for money h^d and received to recover the 
sum of 3241. paid by Visick, the bankrupt, to the defea«* 
dants after an act of bankruptcy. , 

The defendants .were bankers, who bad drawn bills 
for the accommodation of Visick the bankrupt ; after he 
had committed an act of bankruptcy, he had remitted thai 
Sum to the bankers to take up the bills which were jiot 
then due. 

First, it was contended this might be set off against 
what the bankrupt owed them. 

Lord Ellenborough. *' The money not being paid in 
till after*an act of bankruptcy, it was not the bankrupt's 
money, but the money of his assignees. He trusted the 
defendants with what was not his own. 

*' The statute is expressly confined to mutual credit 
and mutual debts at any time before such person became 
bankrupt. 

" The 3241. was always a debt due to the assignees. 
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respect of such bond or policy of insurance, in like 
manner as if the loss or contingency had happened 

" I I ■Ilia — I I, , I, ■ I. . ■ » . ai.. .1 . . ^1 

and cannot be set off against a debt due from the bank- 
rupt." 

It was then contended that this was a payment under 
thi^ statute. 

Lord Ellenborough. *' I doubt whether these bills 
can be said to have been drawn in the course of trade and 
dealing within the meaning of the statute. At any rate, 
as the bills were still running at the date of the commis- 
sion, this money was not received by the defendants in 
the usual and ordinary course of trade and dealing. 
The payments protected are payments upon bills actually ^ 

due. The sum in question was deposited with the de- 
fendants, not in payment of a present debt, but to satisfy 
a demand which did not arise till after the suing forth of 
the commission." 

Verdict for the plaintiffs, which was afterwards con- 
firmed by the court of King's Bench. Tamplin v. Diggins, 
^Campb.3lit.l809. 

This is said to have been confirmed by the court of 
King's Bench. It is not in East's Reports— the court 
probably refused a rule to shew cause. > 

I have now considered in order all the cases, except 
two which I have reserved for the conclusion of my 
observations upon this statute. It is not yet so explained, 
but probably several others may still be brought before 
the courts of law for their consideration and decision. 

I have stated before, that the first words, iti the usual 
course of trade, though they immediately follow the biH 
of exchange seem to be equally applicable to goods sold — 
so that the goods must be both sold and paid for in the 
course of trade and dealhig. The words and dealing 
seem to be superfluou/i. 

But nothing has yet been decided, whether the goods 
are to be such as the bankrupt trades with,the setter trades 
with, or they both trade with. 

I should think if a gentleman unconnected with trade; 
sold a horse, or corn to a dealer in horses or corn, they 
would be goods sold in the course of trade ; or if a shop- 
keeper sold the articles he dealt in to be consumed by the 
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before the titne of the issuing df the commission of 
bankruptcy against such obligor or insurer;, and shall be 



bankrupt's, family, those would be goods sold in the 
course of ti*ade. But if an article was bought by the 
bankrupt, which neither he nor the seller dealt in, it could 
not come under that description ; as if a gentleman sold a 
merchant a horse for his private use, if he received pay- 
ment after a secret act of bankruptcy, the payment 
would not be protected. 

Itseem^ to ha^ been considered by Lord Ellenbo- 
rough and the court of King's Bench, in the case of JEfcr- 
woodv. LomaSy 11 East^ and by the court of Common 
Picas, in Pinckerton v. Matshally 2 Hen. BU 384. • See 
ante in this note, that the bill of exchange must be given 
far goods sold in tlie course of trade. 

The last case negatived the validity of the payment of 
a note given for money lent, and the former a bill of ex- 
change accepted for a verdict obtained for freight 

It is quite clear that the payment of money for freight 
'ivould not be apayment for goods sold. ' Butniay it not 
be thought that for such a mercantile transaction, if the 
debtor gave the creditor leave to draw upon him, by a 
bill at future day, which he regularly accepted, aftf-ir be 
bad committed a secret act of bankruptcy, and the bill 
had been negotiated through several hands, an(| then 
paid to the holder when due, would not this bill of ex- 
change both be accepted and paid in the usual course of 
trade? 

If the bill of exchange was only to be drawn, nego- 
tiated, or accepted, by the bankrupt folr goods sold iii 
the course of trade, the introduction of it into the statute 
would have been superfluous and nugatory ; for if a bill 
or note is honoured afterwards when it is due, it is con- 
sidered as the payment of so much money at the time 
it is giten, that is at the time.it is drawn, indorsed, 
or accept* 

That is clearly laid down by Lord Hardwicke in a 
case upotn this statute, though the decision is otherwise 
confused and erroneous. 

The defendant had received a sum of money from the 
plaintiff to discharge a debt with, which he applied ta 
bis own use. It was thierfifore a debt of so much money 
to the plaintiff. 
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entitled onto, and sh^U liave and receive a proportionable 
part, share, and dividend of such bankrupt's estate, in 



He committed a secret act of bankruptcy, and then 
indorsed two bills of exchange to th6 plaintiff, upon 
\vhich the plaintift* received the money, the amount of 
the debt due to him. 

Lortl Hardwickesaid, *' I take the putting the billaof 
exchange into the plaintiff's hands to be dor>eto make satis- 
faction for the money on the bond. »If this money was 
received by the plaintiff from the defendant, before such 
time as the plaintiff had notice of the act of bankruptcy 
committed, it was a good payment, for there is an e^^press 
proviso in the act of parliament, which indemnifies cre- 
ditors in receiving money for their debts, though after 
ao act of bankruptcy, if no notice, provided the money 
was received on them before the commission of bank- 
ruptcy issued : for I should take that as only a medium of 
payment and no more; and otherwise it would be very 
hard." Hawkens v. Penfold, 2 Ves. 550. 1754. 

Lord Hafdwicke here did not adyejt to the words of 
Ihe statute, that the payment must be for gopds sold in 
the course of trade. So that the payment at the time of so 
much money would not have been good. But Lord 
Hardwicke is clear, that if the payment of money would 
have been good, the payment by the indorsement of bills 
was good jLnd protected by the statute. The case 
. states he indorsed the bills; of course the payment of 
them when due was not made by him. 

Lord Kenyon and the court of King's Bench have 
held that payment by a bill of. exchange, afterwards 
honoured is the same as payment by money. 

Csfeey >vas indebted to Cann for having sold goods for 
him as a factor ; after Canii had committed a secret act, 
of bankruptcy, Casey accepted bills drawn by Cann to 
the amount of the debt, which be afterwards pwd. An 
action was afterwards brought by Cannes assignees against 
Casey to fecover again this debt. 

.Lord Kenyon, C. J. *' This is as x^leara case a« can be 
stated. If we had an election given us for the first trme 
to put either a> rigid or liberal construction on the statute 
of Janies^ I should riot hesitate to say that we ought to 
put a liberal construction upon it ; f9r the object of it yy^as 
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proportion to the other creditors of such bankrupt, ift 
like manner as if such loss or contingency had happened 



to protect certain payments made to a bankrupt that com- 
mon sense and justice required should be deemed valid 
payments, and in this instance to correct the rigour of the 
bankrupt laws. Now if the defendant had given other 
goods in exchange for these at the time, that would have 
been a payment to all intents and purposes, though not 
made in monies numbered, . And it has always been hol- 
den that giving a bill of exchange is deemed a payment 
in satisfaction, provided the bill be paid when due/' 

The other judges concurred. Postea to the defendant* 

Wilkimv. Casey, 7 T. JR. 711. 1798. 

This case properly belongs to the 1 Jac« 1. c. 1 5, s. 14 ; 
it is payment to the bankrupt after a seoret act ; but it con- 
firms the proposition that a payment by a bill, is the same 
as payment by money, if the bill is afterwards duly paid* 

If then the bill of exchange was intended only for pay- 
ment of goods sold in the course of trade, it w^ ua* 
necessary to have mentioned it. 

' But the legislature probably had in contemplation two 
objectp, viz. iirst, that it was hard that when goods were 
sold in the course of trade, and pay ment received in the 
course of tmde, that that payment should be refunded ; 
secondly, that it was hard that when a bill was regularly 
drawn and put into negotijition, the holder of it hav- 
ing regularly received payment, should afterany length of 
time, or at least within six years, be called upon to pay 
back the sum he had received, because the person pay- 
ing it had committed an unknown act of bankruptcy. 
This would be a <Treat depreciation of paper credit. 

A person who take? a regular bill of exchange, after 
having gone perhaps through fifty hands, id regardless 
-what was the original consideration for drawing or accept- 
ing, if it were not usufy or gaming,.or something that. nul- 
lifies the bill; but he would be much startled if he was 
told he must pay back what he receives upon the bill, 
perhaps some years afterwards, if the party paying at the 
time has committed a secret act of bankruptcy. 

If the drawee accepts a regularly drawn bill of excbange 

. in consideration of money he has borrowjed of the drawer, 

or even for the accommodation of the drawer, and 

the bill is sent into the worlds surely this statute was 
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before sach commissioD issued ; and all and every person 
or persdos against whom, from and after the said twenty- 



intended to protect the bond fide holder, though the ac- 
ceptor had committed a secret act of bankruptcy ai the 
time of payment. Bankers, who are in general the last 
holders of bills, would never be secure if they were to 
refund as often as they received payment under such cir- 
cumstances. By the 46 Geo. 3. c. 135. s. 1, they would 
only now be liable to refund upon a commission issued 
against the party within two months after the payment. 

But the bankrupt besides being the acceptaor, may be 
either the drawer, of the negotiator, that is theindorserof 
a bill payable to orAer; aoi if payment is received of him 
befof^ notice the payment is good; but this never can 
happen but wlien the bill has beev previously dishonour- 
ed by the drawee or the acceptor: if therefore the holder 
tising due diligence recovers the ampunt from an indorser 
or the 4ra^er, t)ie statute says, " he shall not refund to 
bis assignees, though that indors(9£ or drawer at the time 
is a secret bankrupt." 

. ThpMgb it is not usual (but it may be dofc) to arrest 
the acceptor of a bill on the day it is due before an^ prior 
application, yet it is according to usage of trade upon 
a dishonoured bill to compel payment immediately by 
legal coercion; which would induce me to join theniajo 
rity of the judges in Cox v. Morgan^ in thinking that 
when payment of a bill is obtained by legal coercion, it 
is not irrecoiicileable with the usual and ordinary course 
of trade. 

I have thought it proper to suggest these reasons for 
the interpretation of this important statute. 

Where the declarations of the legislature are clear, 
hardship and inconvenience can have no effect. 

The case, of Eiparte Cofigalion, 3 Bro. 47, decided by 
-LordThurlow has been referred to this chapter frequent** 
ly in citation; but as it contains a very important ques* 
tion, viz. What is the effect of money lent by a bankrupt 
after a secret act, but before notice, and paid back befote 
, notice, if a commission afterwards issues r I have reserved 
the consideration of it to the conclusion of this sectioi). 

Lo/d Thurlow has said in JS^j/^e Congalton, it is to 
be considered as ijP the money bi^ Mtet been lent ; bu^ 
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nrlwdfrom^ ninth cfay of Xictbier, any comttiissioti of bankruptcy 
debts on policy shall be awarded, shaft be discharged of and froni the 

of insurance. 



thi^ I hunil:>ly conceive was advs|iK:ed inadvertently ot 
without a fyll consideration of tl>e subject. 

Mi's. Tyler, the bankrupt, had received 31^1. from her 
nephew to invest in stock which «he never did, and was 
therefore indebted in that sum, when the commission 
was sued out. 

But after a secfet act of hankniptcy, the nephew' 
b6rrbwed of her 1631. which he jrepaid, stilL wilhc^ut a 
knowledge of the act of bankruptcy* 

This bommissioners woold m* peitoit bimto prove the 
wholedf th6'3l9k, but thought the 1631. ought to be dew 
tduet^y comBMerHig it fvytnent under this Matute. 

Lord ThurlbW ►tWlfered that he should pmve tte whole, 
observing that it HhtB ft loan and not payment, and th«t 
liiaviftg bfeen fefpaid, it wa^ to be considered a* if the 
Hi dney had never been lent. 

If it was not a payment under this statute, thie orHer 
was 'right that the whole original debt should be proved. 

But I think it will ndt follow that it was the same as ff 
the money had not hteeri lent. 

The money lent was the property of the assiOTees,,and 
.none but theassigpees had a right toreceive it hack. In 
an action ^y the assignees he could have maddf no defence, 
^JPayment taa bankrupt protected by the I Jac. cl 15. 5.14, 
is payment after an' act of bankruptcy of a debt existing 
prior to it. 

If a bankmpt lends money after an act of bankruptcy, 
that must be recovered by the assignees, and the repav- 
mentis not protected by any statute. So much of the 
statute of 13 Efiz.js still unrepealed. 

If the bankrupt, w^ere to borrow money and repay it 
after an act, without notice, the money paid may be ifeco- 
vered. by the assignee's ; that case also i^ not within any 
statute, qualifying the 13 Efo. c. 7: 

The bankrupt can buy and borrow, and his creditors 
Witt havethe benefit of the goods and money fie receives ; 
but he cannot leniftor repay a loan, nor even pay for 
gpiMisif they are hoTW'Hibln the destrlption of this ittitute^ 
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debt or debts owing by him, her, or them, on every such 
bond and policy of insurance as aforesaid, and shall have 
the benefit of the several statutes 90w in force ^^g^iinist 
bankrupts, in like manner, to all intents and purposes, at 
if such loss or contingency had happened, aod the money 
due ip respect tl^ereof had, become payable before ihe 
time of the issuing of suoh comnussioa. (d) 



But every transaction in such cases is now valid, if a 
commissions not issued within two months, by 46 Gto. 

I conceive the follow ing would havft been the efeot of 
the. circumstances ii> CongaltorCs case, a9 the l^w tb^n 
iitood. Cougaltonmust have proved the whole debt of 
;^12<l. The assignees might have recovered the 1631. in an 
action. of assumpsit, and Mrs. Tylar would have been in-* 
debted to him what he p^id back, notwithstapdiiig she 
obtained her certificate. 

If a commission now were to is9ue within two mouths 
after the money was borrowed, the law woiild be the 
vame except that by the 46 Geo, 3, c. 135, s. 2, the money 
paid back, the 1631. might also be proved under the com* 
mission. 

Bat if a trader after a secret act of bankruptcy lends a. 
sum of money, more than two months before the date of 
thecpmmission, and receives payment back within the 
two months, then, by the 46 Ceo. 3, 6, 135, s. 1, the loan 
will have the same effect as if no prior act had been com- 
mitted, and the repayment will be protected under the 
1 Jac. c. Ib^s, 14, and in that case it will be true that it 
is th,e same as if the loan had not been m^ide. 

(2) This section provides foe two kinds of contracts 
which a bankrupt has entered into before his bankruptcy; 
and in consequence of which, a certain debt accrues by 
the occurrence of an event subsequentto the bankruptcy. 
The legislature therefore thought it was bestforboth the 
contracting parties, that one should prove that debt under 
thebankrupt's estate, and that the bankrupt having ob- 
tained hid certificate, should be discharged from tbatdebt. 

Thissection, like the last, is extremely ill drawn >, the 
contingency by which the obl'gor in a resppndenliab^hd 
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Anno 24 Geo. 2. cap, 57. 1751. 
perMBb swear- Scct.. 9. AnD wltereas many abuses have been committed 

iog to a fictiti* " 

OU8 dkbt fiMia by bankrupts^ atkl persons who, with their privity, have 
' attempted to prove fictitious and pretended debts under 
commissions of bankruptcy, in order that such persouis 
miglit be enabled to »ign their consent to the certificates for 
discharging such bankrupts from their debts ; for remedy 
whereof^ and in order to prevent the like fraudulent 
,and wicked practices for the future* be, it enacted by 
the authority aforesaid, That where aoy. persons shall 
fraudulently swear or depose, or being of the people 
called quakers ^f&vm^ before the tnajor part of the com- 
missioners named in such commission of bankruptcy, 
or by affidavit or affirmation exhibited to. them, that a 
sum of money is due to him or her from any bankrupt 
or bankrupts, which shall in fact not be really and truly 
so due or owing; and shall, in respect of such fictitious 



becomes' liable, is the safe arrival of the ship, which is 
certainly very obscurely expressed. 

The preamble speaks only of insurance of ships ; biit 
the enacting clause uses the word?, uny policy of insur^ 
anct: it ha^ therefore, been held not to be restrained by 
the preamble ; but if a trader insures a life for a year, 
and the person dies wjthin the year after the bankruptcy 
of the assurer, it may be proved under his commission. 
Cox ▼. Uotard. Doug. 166. 

It would therefore apply also to an insurance by fire. 

This is the first time that a claim is mentioned by ti^e 
legislature; and sufficient of the bankrupt's property 
must be reserved to answer this claim till it is ascertained 
that the ship is lost in the case of a bottomry bond, or has 
arrived safe in the case of an insurance of a ship, or tliat 
the party is alive, in the case of an insurance upon a life. 

In all these contracts the same sum may be^ proved as 
if the event had happened before the bankni^tby,>andthe 
. same sum which could have been recovered in an action 
at law, if the trader had continued solvent - 
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diid i^fetended debt, sign his or her consent to the cer- '"^gSIef *''* 

tificate for suclf bankrupt's discharge from Tiis debts; 

that in every such case, unless such bankrupt shall, 

before "such time as the major part of the said com'* y"*?" ^trfmil 

mfssioners shall have signed such certificate, by writing disclose th« 

by him to be signed and delivered to one or more 6f the 

sai 1 commissioners, or to one or more of the assignees 

of his estate and effects, amder such commission, disclose 

the said fraud, and object to the reality of such debt, 

Jsuch certificate shall be null and void to all intents and the certificate 

to be null, dec. 

purposes, and such bankrupt shall not in that case be 
intitled to be discharged from his debts, or to have or 
receive any of thie benefits or allowances given or al- 
lowed to bankrupts by the said act of the fifth year 
of his present majesty's reign ; any thing therein con- 
tained to the contrary thereof, in any wise notwith- 
standing. (1) 



(1) The punisbraent of those who make a false proof 
of a debt is provided for by 5 Geo. 2. c. 30. s. 29. 

This is intended to punish the. bankrupt, when he is 
discovered to be an accomplice in so base a fraud. 

In an action to which the defendant pleacied his bank- 
ruptcy, and the plain tiff attempted to invalidate the cer- 

(tf^icate by proving this species of fraud. Lord Keayon 
held at nisi prius that the plaintiff* must call the parties, 
who had made such false depositions. The plaintiff*'s 
counsel urged that it would be improper to call such wit- 
nesses, who mustbepeijured On one side or other; Lord 
Keoyon said, that that objection should lie in the mouth 

' of the defendant, not of the plaintiff'; and he thought they 
ought to be called, their testimony being certainly open 

. to much observation. 

^ Onewitnessof that description was called, who e$ta- 
, blisbed the fact of fraud ; and the plaintiff' bad a verdict. 
EdmQnstoufi' v. fVebb, 3 JSkp. 2d4. 

Oi^bt not such a wkness to be commit^itA by tbe*oourt» 
if any one would undertake to prosectite ?• . 



^* 4 Geo. 3. c. S3. 176*. 



47. 



UL Ami h » herefaj aacted* TlM vhcte vy ere- 
Aoror creditcHsofaiiy faankrapt icsadeiafDfcig^ fnts, 
tke letter of mttonej oi sacb crediUM; attcsiBd bj a 
MtaiT pobiic ki the ssol innn, shill he a sirfkieiit 
erideace of the power aad aoliioritf by whick anj 
penes tfaeiebjr aothoriaed sfasU ugn mmw faaiikrapc'& cer- 
tificate; anj thii^ ia the nid act of the fifth jear €>f hU 
picMBt majesty's ic^ to the ooittiary thereof a anr 
wiie ootwitfaMaBdia^ (2) 



4 Geo. 3. c. 23. 1764. 



AV ACT FOa FKCTCVTl>tG IKCOXrKSiaSCEi AKISI3C& 
19 CASES OF M ERCHAVTSy ASB SUCH OTJl&m rEM30SS 
AS AEE WITHIN TH& DESCaiPTIOSS OF THE STATUTES 
a£EATJ3C«i TO aA»KRUPT5»BEISG ESTITIXD TO F&l- 
▼ ILE«EOFFARLIAM£3kT, A2kB B£COJllN6I3ISOI.T£^T. 

^ Whereas BDefchants, hankers, brokers Actons 
scrireDers, aad traders, within the deKriptioo of the 
statutes relatiag^ to bankmptB, haTia^ pririkge of par- 
liamtfnt, are not compellable to pay their Just debts, or 
to become baakrupts, by reason of the freedom of their 
perMHis from arrests upon ciril process, and some doubts 
bave also arisen, whether iq cases of bankruptcy, a com* 
mission can be &aed cot during the continuance of soch 
privilege; to remedy which inconTeniences, and to supH 
port the honour and dignity of parliament, and good 
faith and credit id commercial dealings, which requin 
th^t in such cases the laws should hare their doe course 
and that no «och merchantsi, bankers, brokers, factors 
scrireners, or tradera, in case of actual insolvency shoul<^ 



(2) By the 5 Ceo. 2. r* 3a #. la juiy peison aa^ si 
the certibcate, who is dufyauiiarixtd theraml» ; one inroi 
therefore hare thought that (bis section was annecessai 
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by any privilege whatever be exempted from doing e^ual 
t justice to all their aeditors," be it enacted by the lcing*s 
! most excellent maje$;ty, by and with the advice ilid con- 
* «ent of the tofds spiritual and temporal, and commons,^ in 
this present paiiiament assembled, and it is hereby eiiactedy 
by the authority of the same. That from and after the ele- From and after 
venth day ef A/fly, one thousand seven hundred and six- cieditore^of 
ty.four, it shall be lawful for any single creditor, or two ^"^ ^^^^Jj^^^he 
or more creditors being partners, whose debt or debts <^escripuon of 

the laws relat* 

shall amount to one hundred pounds or upwards, and for iug to bank, 
any two creditors whose debts shall amount to one privUeg^f ^ 
hundred and fifty pounds or upwards, Or any three or P"^^*™^^*^^.. 
more creditors, whose debts shall amount to two hundred ^'^'^'^^^ ™^*'® ^^ 

J 1 p • ^^® cfebtb and 

. pooadsOr upwards, of any person or persons deemed filed in any of 
a merchant, banker, broker, factor, scrivener, or trader \iebtaiiflster, 
or traders, within the description of the acts of parlia- 
ment relating to bankrupts, having privilege of parlia- 

j meftt, at any time, upon affidavit or affidavits being 
lijade and filed on record in any of his majesty's courts 

^ at Wettminsttr, by sucl^ creditor or creditors, that such 
debt or de^t« is or are justly due to him or them r^- 

^ spectively,: jM^d that every . audr debtor as he or they s^^owta*""*; 
▼erily believe is a raercbant, banker, broker, factor, "LTbiir&c.^** 
scrivener, or trader, within the description of the statutes dStorl *"*'*' 
relatiDg to bank^uptii, to &ue .out of the same court, 
eumiuon^, or aniwriginat bill and summons against such 
merchant, banker, broker, factor, scrivener, or trader, and 
»ervehim with a cop3% thereof; and if such merchant *"'' '^.^^.'^*" 

, ; ^ . ■ • » not, withm two 

tianker, iactor, scrivener, or'trader,;shaU not, within two months, pay, 
months (after personal service of jsuch summons (affidavits comj^undfoc 
of -the debt or debts having been duly made and filed as '*'" **''*'• 
aforesaid) pay, secure, or compound for such debt or 
^ebts, to the satisfaction of j&ucb creditor or creditors, or 
^nter.iitto a bond in «iuch &um, and with two such suffici- 
ent fureties as any of the judges of that court, out ot 
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Bnl any mer- 
chant, &c. 
committing 



faeBtmiibead- wbicli such suiTiinons shall issue, shall approve of, to 
iupt,a«da" pay such suQi as shall be recovered in such action or 
^"bL"^"ord. ^^^'^"®» together with such costs as 8ha|l be. given in 
inj^jbsr sued out the sauie, he shall be accounted and adjudged a bank- 

againit him* 

rtfptfrora the time of the service o(f such summons; and 
any creditor or craditors may sue out a commission 
against any such person, and proceed thereon in like 
manner as against other bankrupts. (I) 
But this act is 2. Provided al Way 8, and it is hereby declare4. That 
to such debts to this act shall not extend, or be deemed or construed to 
Td befort>%*u* extend to any such debt or debts as aforesaid, contmcted 
March 1T64. before ^^e eighth day of March^ one thousand seven 
hundred and sixty-four, any thing hereinbefore contain- 
ed to the contrary theredf, in any wise notwithstanding. 
3. And be it further enacted tty. the authority afore- 
said, That if any merchant, banker, broker, factor, sen- 
an act of bank- vener or trader, shall after the last day of this session 

rnplcy aher - ' :. * 

the last day of of parliament, commit any act of bankruptcy, that then 

ihts session, j • » ^ j-. t. * ^ ' -j 

the creditors and in such cuse any creditor or creditors as aforesaid, 
maysueonta ^y ^ ^^^ ^ commission of bankrupt against such 

comniKSion •' ,j r . o 

aeainsthim. • 

1 ' ' 

(1 ) Ail tlie acts of bankruptcy being volifniary acts, or 
acts which the trader may avoid, except one, viz. lying 
in gaol two months under an arrest, and- members of par- 
liament being privileged from arrest in civil suits, this 
statute became necessary to compel members of either 
house, being traders, to discharge their debts, or be sub- 
ject to a commission of bankrupt. 

The same person who compels the member of parlia- 
ment to commit this act of bankruptcy, may sue out a 
commission upon iU* See observations upon the incon- 
venience tliat a creditor cannot sue out a commission 
against bis debtor, whom he has taken in execution^ 
p. 218. ante. 

By the Irish statute,! 1 & 12 Geo. 3. c. 8. «. 1. all traders 
having privilege of parliament are made subject to tbe 
bankrupt law in Ireland in a more simple manner thw bj^ 
this statute. 
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merchant, banker, broker, scrivener, or trader, and the and the Mm- 
commifisioners in such commission, and other persons ce«itheMiDM 
naay proceed thereon in like manner as against other JSkrSp^^ 
bankrupts ; any privilege of parliament to the contrary wi»h»tanding 
notwithstanding. 

4. Provided nevertheless, and be it enacted. That P^wo^'n***"** 

to priTile^ not 

nothing in this act shall subject any person intitled to subject to mr. 
privilege of parliament, to be arrested or imprisoned ^t \^ <^ 
during the time of such privilege, except in cases made ••^ ^^^^' 
felony by the acts relating to bankrupts, or any of 
tbem. (2) 



(2) See further regulations upon the bankruptcy of 
traders having the privilege of parliament l[)y the 45 Gto^ 3. 
t\ 124. 

By the 19 & 20 GtQ. 3. c. 25. s. 0. Irish statutes, if a 

commission of bankrupt issues against any member of the 
house of commons, the commissioners must certify to the 
speaker of the house at the expiration of six months after 
the commission is issued that the bankrupt's creditors 
are not fully satisfied,. and that the commission is not 
superseded, if the facts are so; and thereupon the speaker 
shall declare his seat vacanty and shall issue a writ for 
the election of a member in the place of the bankrupt. 

A bill to make k similar law respecting the members oi 
parliament for England, is now introduced inlo the bouse 
of commons. 
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ERRATA ET ADDENDA. 



Page ISf notes, line 11, for intereits, read iiit6re8t. 
1 4, note, line 2, for 1 80 1 , read 181 1 . 
49b note, lait line, for Boldea, read BoltonS 
53, text, line 1, for goods, read good. 
81 , place (2) at the end of sectloa 3. - • 
131, note, iine 24. after M* Williams, add 1 Scb. & Lef. 169. 
' 134, note, line 19, for forty-second, read, forty- two*' 
151, note, line 29, for signifies, read signify. 
157, note, line 19, after crad^tors, add fairly. 
184, note, line 12, forproposed^ read prepared. 
1 90, note, line 8, after C, J;>dd 2 Str. 1^. 

line i9,.after Bf>rpal.add,il Ves. 557. 
203. n^te; line 7,- forrepei^ed, re.id repealed. 
5208, note, line 2, after exist, place ? 

212, note, line 17, for has, read have. 

213, note, line 20, forxommission, read omission. 

line 21, for omission, read commission* 
220, note, line 20, for bankrupt, read debtor. . 
223. note, line 8, for defend, read offend. 
2^34, note, Jine 24, after and. add several. 
235. note, I'.ue 33, for partnership, read separate. 
240, uotA, line 9, for petitioner's, read petittoniug. 
246, note, line 31, for podtioner, read petitioning. 

32, for oihn, read other. 
894, note, line 3o. for on, read or. 
307, note, line 21, for e. read and. 
315, note, line 37, after only, add be. 
328, note, line 29, for is, read as. 
534, note> line 34, for Wills, read Wells. 



N.B. The second volume will contain all the 
Irish and tl>e remain iilg English Bankrupt* Sta« 
tutes, the General Orders of the Chancellor, t6 
which will be subjoined Notes, referring to every 
material decision in Bankruptcy, which is not 
taken notice of in the present volume ; to these 
will be added the most useful precedents, and a 
copious Index to the whole. 

The two volumes are intended to form a Com- 
plete System to the Bankrupt Law, including 
both Theory and Practice. 
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